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PRESUMPTIONS AND THE LAW OF EVIDENCE. 





F the nature and the place in our law of what are called “ pre- 
sumptions” could be truly and exactly stated, it would con- 
tribute greatly to clearness in legal thinking; and especially 
it would help to a right apprehension of our law of evidence. 
When a learned Italian began a treatise upon Presumptions three 
hundred years ago, he opened with these words: “ Materia quam 
aggressurt sumus valde utilis est et quotidiana in practica; sed con- 
fusa, inextricabilis fere.” And these words of Alciatus were put 
by Mr. Best, in 1844, upon the title-page of his early treatise on 
Presumptions. Without entering now upon any detailed consider- 
ation of the mass of legal presumptions, a herculean task and an 
unprofitable one, it may be possible to point out what I have just 
spoken of as the nature and the place of this topic in our law.! 





1 The best consideration of the subject of presumptions which 1s known to me is found 
in an article in 6 Law Mag. 348 (Oct., 1831). The author dismisses from the subject of 
evidence what are called “‘ presumptions of fact,” and also absolute ‘* presumptions of 
law;” but, erroneously, as I think, he regards disputable presumptions of law as a very 
important part of the law of evidence, J. F, Stephen, now Mr. Justice Stephen, long 
ago (in 1876) remarked of presumptions, that they appeared to him ‘‘ to belong to 
different branches of the substantive law, and to be unintelligible, except in connection 
with them.’’ (Introduction to Digest of Evidence, p. xv, Chase’sed.) He had said some- 
thing similar in his Introduction to the Indian Evidence Act, in 1872. But he still 
retained in his books on evidence a number of presumptions, and he gave in Article 
One of his Digest this definition of the term: ‘‘‘ A presumption’ meansa rule of law 
that courts and judges shall draw a particular inference from a particular fact or from 
particular evidence, unless and until the truth of such inference is disproved.” He 
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I. Let us define the relation of presumptions to what we call 
the “law of evidence.” They are ordinarily regarded as belong- 
ing peculiarly to that part of the law. This appears to be an 
error ; they belong rather to the much larger topic of legal rea- 
soning in its application to particular subjects ; and this is indi- 
cated in the last clause of the passage from Alciatus just referred 
to, when he goes on to say, “ communisque est et jurisconsultoribus 
et rhetoribus in genere judicial.” This discrimination between 
reasoning and “ evidence,” as this word is used when we speak of 
“the law of evidence,” is often overlooked,! but it is of great 
importance. There is no law for reasoning other than what is 
found in the “laws of thought ;” but we do have, in our inherited 
system of municipal law, what is peculiar to English-speaking 
people, —a law of evidence. In its main features it is unknown 
upon the continent of Europe; it developed in England because 
they had the jury in England, or rather because in England they 
did not give up the jury. On the Continent they had the jury 
seven and eight hundred years ago, but they lost it.? 

Now, what is our law of evidence? It is a set of rules which 
has to do with judicial investigations into questions of fact, and, 
for the most part, with investigations where there is a dispute. 
These rules relate to the mode of ascertaining an unknown, and 
generally a disputed, matter of fact, in courts of justice. But they 
do not regulate the process of reasoning and argument. This 





allowed a place in the law of evidence to ‘‘ those [presumptions] which relate to facts 
merely as facts, and apart from the particular rights which they constitute.” He seems 
to me, here and elsewhere, to have left the subject still in confusion, by not discriminat. 
ing between rules of reasoning and the law of evidence. The law has no mandamus to 
the logical faculty; it does not direct an inference, That expression, however, is a very 
familiar one; see ¢.g., Best, Ev., s. 304, 

1 As by Greenleaf in the opening sentence of his valuable treatise: ‘‘ The word ‘ evi- 
dence,’ in legal acceptation, includes all the means by which any alleged matter of fact, 
the truth of which is submitted to investigation, is established or disproved.” This is 
corrected by Taylor in the first sentence of his book, thus: ‘* The word ‘ evidence,’ con- 
sidered in relation to law, includes all the legal means, exclusive of mere argument, 
which tend to prove or disprove any matter of fact, the truth of which is submitted to ju- 
dicial investigation.” 

2 And so Sir Henry Maine: ‘‘ Mr. Maine said that the English law of evidence would 
probably never have come into existence but for one peculiarity of the English judicial 
administration, — the separation of the judge of law from the judge of fact, of the judge 
fromthe jury. Proceedings of the [Indian] Legislative Council of 12th December, 
1868,” I find this remark in Field’s Law of Evidence in British India, p. 23, note. 
Maine was the predecessor of Stephen as legal member of the Legislative Council, and 
endeavored, unsuccessfully, to carry through an evidence act. 
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may go on after all the ‘‘ evidence ” is in, or when all the facts are 
admitted except such as are deducible by reasoning from these 
admitted facts. This process is in its nature the same which goes 
forward on questions of law upon a demurrer, — mere reasoning. 
But when one offers “evidence,” in the sense of the word which is 
now under consideration, he offers to prove, otherwise than by 
mere reasoning from what is already known, a matter of fact to be 
used as a basis of inference to another matter of fact ; as when 
I offer the testimony of A. to prove the fact in issue, —for even 
direct testimony, to be believed or disbelieved, according as we 
trust the witness, is but a basis of inference, — or to prove an evi- 
dential fact from which, by a process of reasoning, the fact in 
issue may be made out ; and as when I present to the senses of the 
tribunal a visible object which may furnish a ground of inference. 
In giving evidence we are furnishing to a tribunal a new basis for 
reasoning. This is not saying that we do not have to reason in 
order to ascertain this basis; it is merely saying that reasoning 
alone will not, or at least does not, supply it. The new element 
which is added is what we call the evidence.! 

Evidence, then, is any matter of fact which is furnished to a 
legal tribunal otherwise than by reasoning, as the basis of infer- 
ence in ascertaining some other matter of fact. And the law of 
evidence is the law which has to do with the furnishing of this 
matter of fact. But how “has to do”? (1) It prescribes the 
manner of presenting evidence; as by requiring that it shall be 
given in open court by one who personally knows the thing to be 
true, appearing in person, subject to cross-examination ; or allow- 
ing it tobe given by deposition, taken in such and such a way ; 
and the like; (2) it fixes the qualifications and the privilege of 
witnesses, and the mode of examining them; (3) and chiefly, 





1 Stephen’s limitation ot the term ‘‘ evidence ” to (1)the statements of witnesses and (2) 
documents, seems too narrow. When ina controversy between a tailor and his customer, 
involving the fit of a coat, the customer puts on the coat and wears it during the trial; as 
in Brown zw. Foster, 113 Mass., at p. 137, a basis of inference is supplied otherwise than 
by reasoning or by statements, whether oral or written; and it seems impossible to deny 
to this the name of ‘‘ evidence.” It 1s what Bentham called ‘‘ real evidence,’’ — a valua- 
ble discrimination when it is limited to that which is presented directly to the senses 
of the tribunal, But it appears to have little legal importance, when divided further into 
“reported real evidence,’’ etc. Best, in his treatise, has confused this topic by fol- 
lowing Bentham into this sort of refinement, overlooking, probably, for the moment, the 
fact that Bentham, unlike himself, was engaged in a general philosophical discussion, 
and was not writing a law book. 
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it determines, as among probative matters, —that is to say, as 
among things which are logically and in their nature evidential, — 
what classes of things shall not be received. This excluding 
function is the characteristic one in our law of evidence. 

Let me at this point speak of one or two fundamental concep- 
tions. There is one precept to be mentioned, which is not so 
much a rule of evidence as a presupposition involved in the very 
conception of a rational system of evidence as contrasted with 
the old formal and mechanical systems; viz., that nothing which 
is not supposed to be relevant, z. ¢., logically probative, shall be 
received. How are we to know what these things are? Not by 
any rule of the law. The law furnishes no test of relevancy. For 
this, it tacitly refers to logic, assuming that the principles of 
reasoning are known to its judges and ministers ; just as a vast 
multitude of other things are assumed as already sufficiently 
known. 

And there is another precept which it is convenient to lay 
down as a preliminary one in stating the law of evidence; 
viz., that unless excluded by some rule or principle of law, all 
that is logically probative is admissible. This general admissi- 
bility ot what is logically probative is not, like the former pre- 
cept, a necessary presupposition in a rational system of evidence ; 
and, accordingly, there are very many exceptions to it. But yet, 
in order to a clear conception of the law, it is important to notice 
this also as being a fundamental proposition. In a historical 
sense it has not been the fundamental rule to which the different 
exclusions were exceptions. What has, as matter of actual fact, 
taken place is the exclusion by the judges of one and another 
thing from time to time ; and so, gradually, the recognition of this 
exclusion under a rule. These rules of exclusion have had their 
exceptions ; and so the law has come into the shape of a set of 
primary rules of exclusion ; and then a set of exceptions to these 
rules. As, é. g., in the case of hearsay, the affirmative rule is that 
which excludes hearsay ;} and it is laid down that this applies in a 
new case, unless it can be brought within an admitted exception. 





1 And so Lord Blackburn, at the end of his opinion in the important case of Sturlaw, 
Freccia, 5 App. Cases, 623: “I base my judgment on this, that no case has gone so far 
as to say that such a document could be received; and clearly, unless it is to be brought 
within some one of the exceptions, it would fall within the general rule that hearsay evi- 
dence is not admissible.” The point that is made in the text would lead rather to giving 
scope to what we call the exceptions to hearsay and restricting the rule of exclusion. 
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And yet, while this is historically true, the main propositions 
which I have stated should, in the order of thought, be first laid 
down and always kept in mind. If the doing of this shall require 
a restatement of some material parts of the law of evidence, that, 
perhaps, will only turn out as it should. 

In stating thus our two fundamental conceptions, we must not 
fall into the error of supposing that relevancy, logical connection, 
real or supposed, is the only test of admissibility ; for so we should 
drop out of sight the chief part of the law of evidence. When we 
have said (1) that, without any exception, nothing which is not 
supposed to be logically relevant is admissible; and (2) that, sub- 
ject to many exceptions and qualifications, whatever is logically 
relevant is admissible, it is obvious that, in reality, there is another 
test of admissibility than logical relevancy. Some things are re- 
jected as being of too slight a significance, or as having too con- 
jectural and remote a connection ; others, as being dangerous, and 
likely to be misused or overestimated by a jury; others, as being 
impolitic, ¢.g., unsafe for the State; others, on the bare ground of 
precedent. Itis this sort of thing, as I said before, — the rejection 
of what is really probative, on one or another practical ground, — 
which is the characteristic thing in the law of evidence, marking, 
as it does, the influence of the jury system which gave rise to it.! 





1Jt is here that Mr. Justice Stephen’s treatment of the law of evidence is perplexing; 
indeed, it comes to have the aspect of a four de force. Helpful as his writings on this 
subject have been, they are injured by the small consideration that he shows for the his- 
torical aspect of the matter, and by the undertaking to put the rules of evidence merely 
in terms of relevancy. (It is to be observed that by relevancy he always means logical 
relevancy; the common but uninstructive distinction between legal and logical relevancy 
is not made by him.) But it is impossible thus to take the kingdom of heaven by 
storm; one who would state the law of evidence truly must allow himself to grow inti- 
mately acquainted with the working of the jury system and its long history, In the In- 
troduction to the Digest of Evidence (Chase’s edition) xi-xii, the author says: ‘*The 
great bulk of the law of evidence consists of negative rules declaring what, as the expres- 
sion runs, is not evidence, The doctrine that all facts in issue, and relevant to the issue, 
and no others, may be proved, is the unexpressed principle which forms the centre of, 
and gives unity to, all these express negative rules. To me these rules always appeared 
to form a hopeless mass of confusion, which might be remembered by a great effort, but 
could not be understood as a whole, or reduced to a system, until it occurred to me to 
ask the question, ‘ What is this evidence which you tell me hearsay is not?’ The expres- 
sion ‘ hearsay is not evidence’ seemed to assume that I knew, by the light of nature, what 
evidence was; but I perceived at last that that was just what I did not know. I found that 
I was in a position of a person who, having never seen a cat, is instructed about them 
in this fashion : ‘ Lions are not cats in one sense of the word, nor are tigers nor leopards, 
though you might be inclined to think they were,’ Show mea cat, to begin with, and I at 
once understand what is meant by saying that the lion is not a cat, and why it is possible 
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The law of evidence is the creature of experience rather than 
logic, and we cannot escape the necessity of tracing that experi- 
ence. Founded, as being a rational system, upon the laws that 





to call him one, Tellme what evidence is, and I shall be able to understand why you say 
this and that class of facts are not evidence. The question, ‘What is evidence?’ grad- 
ually disclosed the ambiguity of the word. To describe a matter of fact as ‘evidence’ 
in the sense of testimony is obviously nonsense. No one wants to be told that hearsay, 
whatever else it is, is not testimony. What then does the wordmean? The only possible 
answer is: it means that the one fact either is, or else is not, considered by the person 
using the expression to furnish a premise or part of a premise from which the existence 
of the other is a necessary or probable inference,— in other words, that the one fact is or is 
not relevant to the other. When the inquiry is pushed further, and the nature of rele- 
vancy has to be considered in itself, and apart from legal rules about it, we are led to 
inductive logic, which shows that judicial evidence is only one case of the general prob- 
lem of science, namely, inferring the unknown from the known, As far as the logi- 
cal theory of the matter is concerned, this is an ultimate answer. The logical theory 
was cleared up by Mr. Mill. Bentham and some other writers had more or less discussed 
the connection of logic with the rules of evidence. But I am not aware that it occurred 
to any one before I published my ‘ Introduction to the Indian Evidence Act’ to point out 
in detail the very close resemblance which exists between Mr, Mill’s theory and the 
existing state of the law. The law has been worked out by degrees by many genera- 
tions of judges who perceived, more or less distinctly, the principles upon which it ought 
to be founded. The rules established by them no doubt treat as relevant some facts, which 
cannot be said to be so. More frequently they treat as irrelevant, facts which are really 
relevant; but, exceptions excepted, all their rules are reducible to the principle that facts 
in issue, or relevant to the issue, and no others, may be proved,” 

It is singular that Stephen should have chosen as a basis for caretul discriminations so 
loose a catch as this, that “ hearsay is not evidence.” Of course it often is evidence, in the 
sense of being logically relevant; what is meant is, that it is not legally admissible. If 
the phrase ‘‘ hearsay is not evidence’? is to be used in serious discussion, the term 
“evidence’’ must have the purely special sense of that sort of evidence which is 
legally receivable by the courts. The true statement is, that while hearsay may be evi- 
dence, it is not admissible evidence; it is a kind of evidence which is rejected. When 
the writer says that ‘the doctrine that all facts in issue and relevant to the issue, and no 
others, may be proved, is the unexpressed principle which forms the centre of, and gives 
unity to, all these express negative rules,” viz,, rules “declaring what, as the expression 
runs, is not evidence,”— does he not overlook the fact that there is no exception what- 
ever to the proposition that “ no others may be proved”? and that, since the only excep- 
tions are those to the rule that all relevant facts may be proved, it necessarily appears 
that matter is rejected on other tests than relevancy? Certainly the twofold doctrine 
which is named does not “ form the centre of, and give unity to, all these express negative 
rules,”’ in the sense of supplying the test by which they are applied. Something else has 
to be taken account of; namely, the many practical considerations which the jury system 
brought vividly home to the judges, as they shaped our rules of evidence in the daily 
administration of it. When the writer says that he is assumed to know what “ evidence” 
is, he states what is true enough, That is to say, the law does take it for granted that 
people know how to find out what is and what is not logically probative. 

In criticising Stephen’s views thus freely I would not seem wanting in respect to a 
writer who has laid all careful students of evidence under an obligation. No one can 
reflect deeply on that subject without coming often upon this courageous thinker. He 
has gone deeper into it than any of our authors, 
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govern human thought, and so presupposing and conforming to 
these, it yet recognizes another influence that must, at every 
moment, be taken into account ; for it is this which has brought 
it into being, as it is the absence of this which alone accounts for 
the non-existence of these rules in all other countries, ancient or 
modern. For, as I have already indicated, the main errand of the 
law of evidence is to determine not so much what is admissible in 
proof, as what is inadmissible. Assuming, as it does, that, in 
general, what is evidential is receivable, it is occupied in pointing 
out what part of this mass of matter is excluded. It denies to 
this excluded part, not the name of evidence, but the name of 
admissible evidence. Admissibility is determined, first, by rele- 
vancy, —an affair of logic and not of law; second, but only indi- 
rectly, by the law of evidence which, in strictness, only declares 
whether matter which is logically probative is excluded. 

Is it then really so, that this great multitude of decisions that 
emerge day by day, holding that such and such evidence is or 
is not admissible, have so little to do with the law of evidence? 
Yes. The greater part of them are ultimately reducible to mere 
decisions of a question of logic as applied to a point of sub- 
stantive law or pleading. When a man mistakes his proposition 
of substantive law and seeks to put in evidence to sustain his 
erroneous view, he is daily told that his evidence is not admis- 
sible, — when the thing that is meant is, you are wrong in a point 
of the law of damages;! or you are proceeding upon a wrong 
conception of the standard of diligence to which your adversary 
had to conform ;? or you have a wrong notion of the meaning 
and contents of the general issue in pleading,® or of what is put 
in controversy by a plea of payment. In such cases a determi- 
nation that what is offered in evidence is or is not receivable, 
means, (I) you are wrong in your proposition of substantive law ; 
(2) having regard to the true proposition, your “evidence” 
(z.e., what you offer as evidence) is logically irrelevant. All such 
determinations as these, of which there is a vast forest in our 
books, while they certainly relate to evidence and involve ques- 
tions of law, involve no point at all in the law of evidence.* 





1 Hart v. Pa. R.R. Co., 112 U.S., at p. 343. 

2 Grand Trunk Ry. Co, v. Richardson, 91 U. S., at p. 469. 

8 Marine Ins, Co. v, Hodgson, 6 Cranch, at p. 219; Young z. Black, 7 ib., at p. 567. 
4 See Mr. Justice Holmes’ excellent observations in his Common Law, 120-129. 
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II. But now it is necessary to take notice of a thing which 
easily escapes attention ; namely, that much of the substantive law 
is expressed presumptively, in the form of prima facie rules. This 
evidential form of statement leads often to the opinion that the sub- 
stance of the proposition also is evidential, and then to the further 
notion, that inasmuch as it is evidential it belongs to the law of 
evidence. That is an error. In a reasoned body of law like 
ours, much of it comes about by “intendments.” In applying 
statutory law also, this takes place, but far less conspicuously 
than in the common law. If we suppose any fundamental prop- 
osition of the substantive law, ¢.g., that when, in negotiating for 
a sale of specific personal property, the event X happens, with the 
intention of both parties to sell the property, the sale actually 
takes place, we observe that this comes to be attended by a crop 
of subsidiary rules, such as that when Y happens, this necessary 
intention of the parties presumably exists.1 The question of 
intention is not closed to evidence by this rule, —the matter 
lies wholly open; but, in applying the law, a certain prima facie 
effect is given to particular facts, and it is not merely given to 
them once, by one judge on a single occasion, but it is imputed 
to them habitually, and by a rule which is followed by all judges, 
and recommended to juries, and even laid down to juries as 
the binding rule of law. Accordingly the substantive law gets 
into this shape, that when, in a negotiation for a sale of specific 
personal property, X happens, with the intention on both sides to 
sell the property, the sale takes place then; and when Y happens, 
this intention presumably exists. Or, to put it shorter, “when X 
and Y happen in a negotiation for a sale of specific personal prop- 
erty, presumably the sale takes place.” Blackburn, in stating 
these rules, calls them rules of “construction ;” that is to say, rules 
of the substantive law designed to aid in interpreting the words 
and conduct of men.” 

In such cases, that which is evidential merely, — that is to say, 





4 Blackburn, in his admirable book on Sale, Ist ed., pp. 151-154, gives two such rules, 
‘*of which there is no trace in the reports before the time of Lord Ellenborough ” 
(A.D. 1802-1818). 

2 A rule of construction may always be reduced to the following form: certain words 
and expressions which may mean either X or Y shall prima facie be taken to mean X. 
A rule of construction always contains the saving clause: ‘unless a contrary intention 
appear’ , . . though somerules are much stronger than others and require a greater 
force of intention in the context to control them.” Hawkins, Wills, preface. 
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the foundation of a logical inference as to the existence of one of 
those ultimate facts to which alone, in the first instance, the sub- 
stantive law annexes its consequences,—has itself become the 
subject of a rule of substantive law, and comes to have certain con- 
sequences directly annexed to it. They are annexed to it originally, 
because it is in some degree evidential of the ultimate fact ; while 
the having of a rule about it at all is rested on grounds of policy. 
The courts have, perhaps, seemed to themselves to abstain from 
legislation, and to be keeping within the region of mere administra- 
tion of the existing law, by the expedient of making the rule a 
prima facie one. And yet it isclear that this is true legis!ation. 
One may occasionally trace it until it ripens into open and con- 
fessed legislation,as in Dalton v. Angus.! To say, as is sometimes 
done, that in such cases there is “a rule of law that courts and 
judges shall draw a particular inference,” ? is, perhaps, intended as 
a mere mode of expression ; but it is misleading, as involving the 
misconception that the law of evidence has any rules at all for con- 
ducting the logical process. It would be accurate to say that the 
rule of law requires a judge to stop short in the process of draw- 
ing inferences, or not to enter upon it at all; to assume for the 
time that one fact is, in legal effect, the same as a certain other. 
The rule fixes the legal effect of a fact, its legal equivalence with 
another. And it makes no difference in the essential nature of the 
rule whether this effect is fixed absolutely or prima facie: it gives 
a legal definition. Such is the nature of all rules to determine the 
legal effect of facts as contrasted with their logical effect. To 
prescribe a certain legal equivalence of facts, is a very different 
thing from merely allowing that meaning to be giventothem. A 
rule of presumption does not merely say such and such a thing is 
a permissible and usual inference from other facts, but it goes on 
to say that this significance shall always, in the absence of other 
circumstances, be imputed to them,— sometimes passing first 
through the stage of saying that it ought to be imputed. 

I have already said that the nature of these rules is brought out 
when they ripen from being a mere prima facie doctrine into an 
absolute and incontrovertible one. The familiar doctrine about 
prescription used to be put as an ordinary rule of presumption ; 
in twenty years there arose a prima facie case of a lost grant or of 





1 6 App. Cas. 740 ; 2Greenl. Ev., s, 539. 
2 Stephen, Dig, Ev., art. 1, defining “ Presumption.” 
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some other legal origin. The judges at first laid down that, if un- 
answered, twenty years of adverse possession justified the inference; 
then that it “required the inference,” 2, ¢., it was the jury’s duty to 
do what they themselves would do in settling the same question, 
namely, to find the fact of the lost grant ; and at last this conclu- 
sion was laid down as a rule of the law of property to be applied 
absolutely.! It is evident, upon reflection, that the rule was always 
a rule of property, after it ceased to be a mere statement of a 
permissible inference; of a mere logical fact, viz., that this was 
generally a right and wise conclusion. When the judges advised 
the jury, and afterwards directed them as a matter of legal duty to 
find a lost grant under the circumstances indicated in the rule, 
they were indeed dealing with evidential, secondary facts, and they 
adopted the phraseology of reasoning and drawing inferences. 
But in reality they were laying down a rule of policy? which they 
themselves had determined to apply, and which they advised and 
directed their associates in administration, the jury,— their codr- 
dinate, and, in a degree, their subordinate associates,— also to 
apply ; a rule which made the twenty years’ open and uncontra- 
dicted adverse possession a bar. Such advice and such i- 
rection is natural and desirable when a presiding learned tribunal 
is instructing an unlearned one, whose action it has the right 
to revise; for the administration of the law should be kept 
consistent. In such cases the judges accomplish, through the 
phraseology and under the garb of “evidence,” the same results 
that they have long reached, and are now constantly reaching, by 
the directer means of estoppel. The modern extensions of this 
doctrine broaden the law bya direct application of maxims of 
justice, —a simple method, and worthy of any judicial tribunal 
which rises to the level of its great office; and yet one not quite 








1 Dalton v. Angus, 6 App. Cas, 740; Wallace v. Fletcher, 30 N. H. 434; 3 Gray’s 
Cases on Property, 127 e¢ seg. 

2 See Ld. Blackburn in Dalton v, Angus, 6 App. Cas, 808 ef seg. 

® It is such things to which Mr. Justice Erle refers in a fine passage where he speaks 
of Lord Mansfield as “ tracing the law upon the question [of copyright in Miller v. Tay- 
lor] to its sourcein the just and useful, And Lord Mansfield’s authority in this matter 
outweighs that of Lords Kenyon and Ellenborough, not only. . . , but also because 
these successors of Lord Mansfield appear to me to have turned away from that source 
of the law to which he habitually resorted with endless benefit to his country.” Jefferys 
v. Boosey, 4 H. L. C., at p.876. See also Mr. James C, Carter’s powerful address on 
**The Provinces of the Written and the Unwritten Law.”’ New York: Banks & 
Brothers, 1889. 
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in harmony with the general attitude of our common-law courts 
and their humble phraseology in professing to abdicate the office 
of legislation. But inasmuch as every body of men who undertake 
to administer the law must, in fitting it to the ever-changing com- 
binations of fact that come before them, constantly legislate, inc1- 
dentally and in a subsidiary way, it is best that this should be 
openly done; as it really is in the cautious extensions of the prin- 
ciple of estoppel. The same thing has taken place by presump- 
tions, only it was more disguised. By merely handling “ evidence,” 
and fixing upon it a given quality, the judges’ denial of any right 
to make the law seemed to moult no feather. 

Let me trace the same process in two more instances. (a) The 
rule of presumption is that a person shall, in the absence of evi- 
dence to the contrary, be taken to be dead, when he has been absent. 
for seven years and not heard from by those who would naturally 
have heard, if he had been alive. This is a modern rule. It is 
not at all modern to infer death from a long absence; the recent 
thing is the fixing of a time of seven years, and putting this intoa 
rule. The faint beginning of it as a common-law rule, and one of 
general application in all questions of life and death, is found, so far 
as our recorded cases show, in Doe d. George v. Jesson! ( January, 
1805). Long before this time, in 1604, the “ Bigamy Act” of 
James I.? had exempted from the scope of its provisions, and 
so from the situation and punishment of a felon, (1 ) those 
persons who had married a second time when the first spouse had 
been beyond the seas for seven years,? and (2) those whose 
spouse had been absent for seven years, although not beyond the 
seas,— “the one of them not knowing the other to be living 
within that time.’ This statute did not treat matters altogether as 
if the absent party were dead; it did not validate the second 
marriage in either case. It simply exempted a party from the 
statutory penalty. Again, in 1667, the statute of 19 Car. II., c. 6,* 





1 6 East, 80. Best Ev., s, 409, note, seems to intimate that this may have been an old 
thing; but there is no ground for it. He refers to Thorne v. Rolff, in Dyer’s brief 
report, where something is said of seven years, But the report in Old Benloe, 86, 
which gives the record, shows that the time was not seven years. 

2St. 1 Jac. 1, c. 11. 

3 Without saying anything about a knowledge of the absent party’s existence; and so 
construed as making such knowledge immaterial. 1 Hale, P. C. 693. 

* The ordinary citation. In the “ Statutes of the Realm,” vol. 5, this statute appears 
as 18 and 19 Car. II.,c. 11. 
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“for Redresse of Inconveniencies by want of Proofe of the Deceases 
of Persons beyond the Seas or absenting themselves, upon whose 
Lives Estates doe depend,” had provided, in the case of estates and 
leases depending upon the life of a person who should go beyond 
the seas, or otherwise absent himself within the kingdom for 
seven years, that where the lessor or reversioner should bring an 
action to recover the estate, the person thus absenting himself 
should “be accounted as naturally dead,” if there should be no 
“sufficient and evident proof of the life,” and that the judge 
should “ direct the jury to give their verdict as if the person. . . 
were dead.” But if the absent party should not really have died 
provision was made for a subsequent recovery by him. The 
effect of this statute, then, was to end, in a specific class of cases, 
all inquiring into evidence, by a certain assumption ; or, as it is 
called, by a presumption. The rule fixes, for the purpose of a 
particular inquiry, the effect of specified facts ; absence for seven 
*years, unheard of, is, as regards this particular inquiry, to be 
accounted as being the same thing as death; it is its legal 
equivalent. 

Now, subsequently, similar cases may have been brought within 
“the equity” of the statute, as Chief Justice Holt, in 1692,! is re- 
ported to have “held that a remainder-man was within the equity 
of that law; but we hear of no suggestion of a general seven-year 
rule such as we have now, before 1805.2, In the case of Doe d. 
George v. Jesson,’ the Court of King’s Bench —on a rule for a new 
trial,in an action of ejectment,which turned on the question whether 
the plaintiff’s lessor had entered within the time allowed bythe Stat- 
ute of Limitations, which again turned on the time of the death of 
the lessor’s brother, who had gone to sea and had not been heard 
of for many years — sustained a ruling that the jury must find the 
time of death as well as they could, . . . that at any time 
beyond the first seven years they might fairly presume him dead ; 
but the not hearing of him within that period was hardly sufficient 
to afford that presumption. Lord Ellenborough said: “As to the 
period when the brother might be supposed to have died, accord- 
ing to the statute, 19 Car. II., c. 6, with respect to leases dependent 





1 Holman v, Exton, Carth, 246. 

2See, for instance, Rowe v, Hasland, 1 Wm. Bl. 404 (1762); Dixon v, Dixon 3 
Bro, C. C. §10 (1792); Lee v. Wilcock, 6 Ves. 605 (1802). 

8 6 East, 80. 
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upon lives, and also according to the statute of bigamy (1 Jac. I., 
c. 2), the presumption of the duration of life, with respect to 
persons of whom no account can be given, ends at the expiration 
of seven years from the time when they were last known to be liv- 
ing. Therefore, in the absence of all other evidence to show that 
he was living at a later period, there was fair ground for the jury 
to presume that he was dead at the end of seven years from the 
time when he went to sea on his second voyage, which seems to 
be the last account of him.” This was supporting what the jury 
had done. All that this case lays down is that the jury were justi- 
fied, on the analogy of the two statutes, in finding death by the 
end of the seven years; and, moreover, looking at Mr. Justice 
Rooke’s ruling, which was not questioned upon this point, that 
they would not be justified in finding it earlier. It was not laid 
down that they ought to find death at the end of seven years, or 
that they must; nor was any rule of presumption put forward ; 
nor, as I say, was this the point on which the ruling below was 
questioned in the full bench. 

In 1809, at nisi prius,! in an action against a woman on a prom- 
issory note, she pleaded coverture, and proved her marriage ; but 
the husband had gone to Jamaica twelve years ago, and the ques- 
tion was as to the way of proving that he was now living. The 
defendant insisted that he must be presumed to be alive ; but Lord 
Ellenborough ruled that “evidence” must be given of his being 
alive within seven years. This was given, and the defendant hada 
verdict. In the other case the aim was to prove death; here, life ; 
and here the ruling was that a court cannot assume life now, when 
all that it knows is that the party has been absent and unheard 
from for more than seven years. Upon the basis of these cases, 
there soon appeared in the text-books on evidence, for the first 
time, in 1815, a general proposition that “‘ where the issue is upon 
the life or death . . . where no account can be given of the per- 
son, this presumption [viz., that a living person “ continues alive 
until the contrary be proved” | ceases at the end of seven years 
from the time when he was last known to be living, — a period which 
has been fixed from analogy to the statute of bigamy and the 
statute concerning leases determinable upon lives.”? In this form 
the matter was again put by Starkie, ten years later, in the first 





1 Hopewell v, De Pinna, 2 Camp, 113. 
2 Phil. Ev., i., 152 (2d ed.). 
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edition of his book ; and by Greenleaf, and so by Taylor.’ But the 
judges as well as text-writers got to expressing what had been 
put as a cessation of a presumption of life in the form of an affirm- 
ative presumption of death ; and this was put as a rule of gen- 
eral application wherever life and death were in question. And 
so Stephen puts it 2 “A person shown not to have been heard of 
for seven years by those (if any) who if he had been alive would 
naturally have heard of him, is presumed to be dead, unless the 
circumstances of the case are such as to account for his not being 
heard of without assuming his death.” This rule is set down by 
Stephen among the few presumptions which he thinks should find 
a place in the law of evidence ; his definition of the term “ pre- 
sumption ”’ being, as it will be remembered,’ “a rule of law that 
courts and judges shall draw a particular inference from a particu- 
lar fact or from particular evidence unless and until the truth of 
such inference is disproved.” Stephen published his Digest in 
1876. Here, then, in seventy years, we find the rule about a seven 
years’ absence (1) coming into existence in the form of a judicial 
declaration about what may or may not fairly be inferred by a 
jury in the exercise of their logical faculty, the particular period 
being fixed by reference to two legislative determinations in 
specific cases of a like question ; (2) passing into the form of an 
affirmative “rule of law ” requiring that death be assumed under 
the given circumstances. This is a process of judicial legislation, 
advancing from a mere recognition of a step in legal reasoning to 
a declaration of the legal effect of certain facts. 

In Pennsylvania it is possible to put the finger on the very case 
that accomplished this legislative stroke : the case of Burr v. Sim, 
4 Whart. 150 (1839). In 1817‘ the court had laid down the duty 
of a jury to presume death, without any positive proof of it, when 
an unexplained absence for many years is shown ; but they refused 
to adopt a seven years’ rule. “I am _ not,” said Tilghman, C. J., 
“ for fixing any precise period after which a presumption of death 
rises. But here fourteen years and nine months,” etc. In Burr 
v. Sim, however, the court (Gibson, C. J.) adopted the English 
rule, although in Pennsylvania there were no statutes like those in 





1 Starkie, Ev. (1st ed,), partiv., p. 458; 1 Gr. Ev.,s.41; 1 Tayl. Ev. (8th ed.),s, 200, 
2 Dig. Ev., art. 99. é; 

8 Dig. Ev., art. 1. 

* Miller v. Beates, 2 S. & R. 490. 
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England ; and they said: “If there is no direct decision, as there 
is in some of our States, it is because there has been no case re- 
quiring it. There is such a case now, and the principle is to be 
considered as definitely settled.” In some States this rule, or the 
like, has been fixed by statute; but it is no less well established 
in others where it rests not upon a statute, but a judicial determi- 
nation. 

(4.) Again, the nature of such rules, and the way in which they 
spring up, may be illustrated by a short line of recent cases in 
England. In considering applications for relief against an alleged 
interference with ancient lights, the equity courts lay down the 
test that a new erection must not render the house, as touching 
these lights, “substantially less enjoyable.” That is the legal 
rule to be applied. But in determining whether this amount of 
interference exists in any given case, it was thought convenient by 
V. C. Stuart, in 1866,! to lay down an auxiliary rule, a specific, 
prima facie rule, on the analogy of a recent statute for regulating 
the height of buildings on streets, so as to prevent the darkening 
of opposite houses. This statute required that no building should 
be higher than the width of the street, — so as to leave to their 
opposite neighbors an angle of light of forty-five degrees. Accord- 
ingly, on an application for an injunction against continuing a neigh- 
boring erection where no question of the street was involved, the 
Vice-Chancellor adopted and applied this same rule, adding that 
he had heard from one of the common-law judges that they pro- 
posed, in general, to act on that principle. Here was the starting 
of arule of practice, — of administration ; a rule subsidiary to the 
general one above given, —a rule of presumption ; namely, that in 
the absence of evidence to the contrary the complainant’s property 
is not substantially less enjoyable when he is left an angle of forty- 
five degrees of light. This rule had a certain amount of vogue; 
and it appears to have been creeping into the position of some- 
thing more than a mere prima facie rule. In 1873? the Lord 
Chancellor Selborne denied it this character, while still allowing 
it the place of a mild prima facie rule. ‘With regard to the 
forty-five degrees, there is no positive rule of law upon that sub- 
ject... ; but undoubtedly ... if the legislature, when mak- 
ing general regulations as to buildings, considered . . . , then 





1 Beadel v. Perry, L. R. 3 Eq. 465. 
2 City of London Brewery Co. v. Tennant, L. R. 9 Ch. 212. 
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the fact that forty-five degrees of sky are left unobstructed may, 
under ordinary circumstances, be considered pfr2ma facie evidence 
that there is not likely to be material injury. . . . If forty-five 
degrees are left, this is some prima facie evidence of the light not 
being obstructed to such an extent as to call for the interference 
of the court, — evidence which requires to be rebutted by direct 
evidence of injury, and not by the mere exhibition of models.” 
But even in this dubious form the suggestion of a rule was after- 
wards repudiated, and we find the Court of Appeal wholly rejecting 
it in 1880.1 “It is no rule of law,” said James, L.J., “no rule 
of evidence, no presumption of law, and no real presumption of 
evidence except of the very slightest kind.” The Lord Justices 
Brett and Cotton also denied it the quality of a rule to guide either 
court or jury. Here, then, is an abortive rule of presumption, the 
beginning of which, and the end, we can easily trace.? 

The characteristic of all these instances is the same. Matter, 
logically evidential, has become the subject of a legal rule annex- 
ing consequences directly to it ; and this rule takes its place in the 
substantive law as a subsidiary proposition, alongside of the main 
and fundamental one, as an aidin the application of it. The law, 
as I have said, is always growing in this way, through judicial 
determinations; for the application of the ultimate rule of the 
substantive law has to be made by reasoning ; and this process is 
forever discovering the identity, for legal and practical purposes, 
of one state of things with some other. Many facts and groups 
of facts often recur, and when a body of men with a con- 
tinuous tradition has carried on for some length of time this 
process of reasoning upon facts that often repeat themselves, 
they cut short the process and lay down a rule. To such facts 
they affix, by a general declaration, the character and operation 
which common experience has assigned to them. Relating, as 
these declarations do, to specified facts, and groups of facts, and 
certain aspects and consequences of them, they belong to that part 
of the substantive law which deals with these particular things ; and 





1 Ecce. Com. v, Kino, 14 Ch. D, 213; s. c, 28 W. R. 544. 

2 See Mr, Justice Holmes’s interesting comments upon the earlier cases in this series; 
Common Law, 128. They had attracted my attention quite independently, and I now 
remark for the first time (since this article was put in print) that he had cited them in a 
similar line of argument, Perhaps this is only an illustration of that suggestion and 
stimulus for which so many persons are indebted to this excellent book, although they 
may have forgotten it. 
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as Stephen truly remarks,! they can be understood only in con- 
nection with these branches of the law. They do not belong to 
the law of.evidence. When it is said that if persons contract 
for the sale of a specific chattel, it is presumed that the title 
passes ; and that when a man voluntarily kills another, without 
any more known or stated, it is presumed to be murder; and 
that when a written communication to another is put in the mail, 
— properly addressed, and postage prepaid,— it is presumed that 


‘the other receives it; and that when one has been absent seven 


years and no knowledge of him had by those who would naturally 
know, death is presumed; in these cases, rightly considered, 
we have particular precepts in the substantive law of so many 
different subjects, —of property, of homicide, of notice, and of 
persons. 

Everybody knows that vast sections of our law have accu- 
mulated in this way. It is thus, especially, that Lord Mans- 
field and others silently conspired with the merchants, and trans- 
ferred their usages into the law. The nature of this process, 
as I have said, is not affected by the fact that the judges leave 
their conclusions open to controversy. That is not an unusual 
form of legislation even on the part of those who profess to be 
legislating. Look, for instance, at the following bits of professed 
legislation running through some centuries, —at times attach- 
ing absolute consequences to evidential facts, at times oper- 
ating contingently. (1) In an often-quoted passage from the 
laws of Ine, King of Wessex (A.D. 688-725 ), c. 20,7 it is pro- 
vided that “if a far-coming man or a stranger journey through 
a wood out of the highway, and neither shout nor blow his horn, 
he is to be held for a thief, either to be slain or redeemed.”® (2) 
In the laws of Cnut (A.D. 1017-1035 )* we read that if a man 
brings home a stolen thing, and it is put into the wife’s chest, of 
which she has the key, “then she is guilty.” And (3) the laws 
of Ine® provide that, “if stolen property be attached with a chap- 
man, and he have not bought it before good witnesses, let him 





1 Dig. Ev., note xxxv, 

2 Thorpe, Ancient Laws and Institutes of England, i, 115. 

8 It is interesting, in view of Stephen’s definition of a presumption, to find him (Hist. 
Com. Law, i., 61 ) calling this ‘‘a presumption of law.” 

* Thorpe, i., 419. 

§ Thorpe, i., 119. 
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prove . . . . that he was neither privy (to the theft) nor 
thief ; or pay as wte (fine) xxxvi shillings.” To be found thus 
in the possession of stolen goods was a serious thing; if they 
were recently stolen, then was one “taken with the mainour,” — 
a state of things that formerly involved a liability to immediate 
punishment, without a trial; and, later, to a trial without a 
formal accusation ;! and, later still, subjected a man to the opera- 
tion of a presumption of guilt which, in the absence of contrary 
evidence, justified a verdict ; and at the present time is vanishing 
away into the mere judicial recognition of a permissible inference 
of logic, —as in Stephen’s “ Digest of Criminal Law :” “ The infer- 
ence that an accused person has stolen property or has received 
it, knowing it to be stolen, may be drawn from the fact that it is 
found in his possession after being stolen, and that he gives no 
satisfactory account of the way in which it came into his posses- 
sion.’? It isto be remarked, of course, that the old modes of trial 
—the ordeal, the oath, wager of law, battle — were of a sort which 
differed radically from our conception of a trial. The difference in 
a criminal case may be expressed by saying that when a man was 
charged with an offence, he was punished unless he cleared him- 
self. He was offered a certain test, — the oath or the ordeal,— and 
if he came out of it well he was cleared ; if not, he was punished. 
With us he is not required to clear himself, but those who arraign 
him must prove him guilty. If we say, as we do, that now a man 
regularly charged with crime is presumed innocent, we should 
correctly intimate the old system by saying that he was presumed 
to be guilty. And so(4) The Assize of Clarendon (1166) re- 
quired that a person charged under the oath of twelve men of the 
hundred and four men from each of certain neighboring townships 
as an accused or notorious robber [ or the like ], should be taken 

1 Staundford, Pl, Cr. 179 b. 

2 Art. 308, Ina note the learned author adds: ‘‘ As to the rule as to recent pos- 
session of stolen goods, many cases have been decided on the subject . . . ; but they 
seem to me to come to nothing but this, that every case depends on its own circum- 
stances,” etc, Probably the reason of the existence and persistence of the *‘ presumption ” 
to which Stephen here alludes is found in what I have intimated in the text, namely, the 
long historical root that the thing has. And, indeed, it is found probably in all systems 
of law, See the opinion of Doe, J., in State v, Hodge, 50 N. H. 510, For another instance 
of this fading away of substantive law, through various stages, into mere evidence, see 
doctrines as to the crying of the child in tenancy by the curtesy, Bracton, fol. 438, Co. 


Lit., L1, c. 4, s. 35; and compare Plac. Abb. 267, col. 2 (Hil.5 Ed. 1I., A.D. 1276-7), 
with Paine’s Case, 8 Co. 34, 35; 2 Blackst, Com, 127. See infra, p, 162, n. 2. 
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and put to the ordeal of water.! (5) By Stat. 25 Jac. I.,c. 27,7 
it is enacted that “Whereas .. . Women. . . delivered of Bas- 
tard Children . . . secretly bury or conceal the Death of their 
Children and... if the Child be found dead . . . alledge that 
the said Child was born dead ; whereas it falleth out sometimes 
(although hardly it is to be proved) that the said Child . . . were 


murthered by the said Women... be it enacted... that if 
any Woman... be delivered of any issue of her Body... a 
Bastard, and... endeavour privately ...so to conceal the 


Death thereof, as that it may not come to Light whether it were 
born alive or not, but be concealed ... the said Mother... 

shall suffer Death as in Case of Murther, except such Mother can 
make Proof by one Witness at the least that the Child . . . was 
born dead.” (6) The Puritans of Plymouth, in 1671,3 “ Ordered, 
That the Accusation, Defamation, or Testimony of any Indian 
or other probable circumstance, shall be accounted sufficient con- 
viction of any English person or persons suspected to Sell, Trade 
or Procure any Wine, Cyder, or Liquors as abovesaid, to any 
Indian or Indians, unless such English shall upon their oath clear 
themselves from any such act of direct or indirect Selling, Truck- 
ing, or Lending of Wine, Cyder or Liquors to any such Indian 
or Indians, and the same counted to be taken for conviction of 
any that Trade any Arms or Amunition to the Indians.” The 
difficulty in such cases was, that while the matter was very press- 
ing, yet they could not swear an unconverted Indian, according to 
the ideas of that period ; they seem to have reckoned the Indians’ 
god to be the devil. And the only way to handle such cases as 





1 Stubbs (Select Charters) seems to misconceive the significance of this when he says : 
“The ordeal in these circumstances being a resource following the verdict of a jury 
acquainted with the fact could only be applied to those who were to all intents and pur- 
poses proved to be guilty.” The ordeal was strictly a mode of trial. What may clearly 
bring this home to one of the present day is the well-known fact that it gave place, not 
long after the Assize of Clarendon, to the petit jury, when Henry III. bowed to the decree 
of the fourth Lateran Council (1215), abolishing the ordeal. It was at this point that 
our cumbrous, inherited system of two juries in criminal cases had its origin. For the 
decree of the Council see Sacrosancta Concilia, xiii, c. 18, pp. 954, 955 (Venice, 1730) ; 
and for Henry’s writ of January 6, 1219, to certain itinerant justices, with instructions 
what they were to do now that they had lost the old mode of trial, see 1 Rymer’s 
Foedera (Rec. Com, ed. ), 154; (old ed.) 228, And see Pike’s Hist, Crime, i. 467; 
Palgrave’s Eng. Com., i, 266; Maitland, Pleas of the Crown for Gloucester, xxxviii. 

2 A.D, 1623; modelled, apparently, on an edict of Henry II., of France, in 1556, Recueil 
des Anciennes Lois Frangaises, xiii. 472-3. 
8 Plymouth Colony Laws, 290, 7. 
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they mentioned in this law — cases of very imperative urgency — 
was to let the accusation put the accused to his oath. A similar 
requirement was made in cases of usury in the Mass. Stat. of 
1783, c. 55, referred to by Chief Justice Shaw as “trial by oath,” 
in Little v. Rogers, 1 Met. 108: “It seems proper to remark that 
trial by jury has been substituted for the old trial by oath under 
St. 1783, c. 55.” (7) And, finally, we read in the Gen. Stat. of 
Vermont, c. 28, s. 78,1 a common enough provision nowadays, that 
whenever an “injury is done to a building or other property by fire 
communicated by a locomotive engine of any railroad corporation, 
the said corporation shall be responsible in damages for such 
injury, unless they shall show that they have used all due caution 
and diligence, and employed suitable expedients to prevent such 
injury.” These are instances of confessed legislation. How do they 
differ from the rules of presumption established by the judges? Is 
it not true that neither the one nor the other belongs to the subject 
of evidence? 

III. It may be suggested that there is, after all, a very grave 
difference between these two classes of things, the Legislature’s 
enacted rule of presumption and the merely judicial rule, —a 
difference which would be tested by supposing a special verdict 
that found nothing but the facts named in the rule. It was held 
long ago* that “ request and refusal to deliver [in trover ] is good 
evidence to prove conversion ; but if it be found specially it shall 
not be adjudged conversion.” And yet the judges said that 
upon demand and refusal, conversion will be presumed.? So 
in Isaack v. Clarke,* Coke, C. J., declared that where a deed. of 
feoffment forty years old is given in evidence at the assizes, and 
it appears that possession has always gone with it, although livery 
cannot be proved, he should direct the jury to find it, “for it will 
be intended ; yet if the jury should find these facts specially, we 
cannot adjudge it a good feoffment, for want of livery.” And 





1 Cited in 91 U. S., at p. 456. 

2 Agars v. Lisle, Hutton, 10, And see Ames’ Cases on Torts, 391 ef seg. 

8 Coke, C. J., in Isaack v. Clarke, 1 Rolle, atp. 131( 1615). In the early cases of 
Eason v. Newman, Cro, El, 495; S.C. Moore, 460 (1595),it was held the other way. 
In the great case of Isaack v, Clarke, the court was equally divided on it; and in Bald- 
win v. Cole, 6 Mod. 212 (1704), Holt, C. J., said: *‘ The very denial of goods to him that 
hath a right to demand them is an actual conversion, and not only evidence of it, as has 
been holden.” 

#1 Rolle, at p, 132, 
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again, Brett, L. J., in Angus v. Dalton,! said of the doctrine of 
prescription and a lost grant that “none of them [certain judges] 
meant to say that a special verdict would have been good which 
did not in terms find the existence of a grant ;” although there is 
no doubt that, according to the view of those judges, a lost grant 
was presumed in the sort of case which was then under considera- 
tion by a very emphatic rule. And so, it may be suggested, is it 
with judicial rules of presumption generally. By this test their 
character, as being rules of evidence, and as not being rules of 
substantive law, may be thought to be fixed; while, as regards 
legislative enactments of such rules, their quality, as being the 
contrary, may seem to be shown by the same test. 

Now, as to this: (1.) There is no doubt that a statute which 
attaches legal consequences to facts, although these facts are 
rather, in their nature, evidential of an objectional something 
than the thing itself, must be enforced upon courts and juries 
alike ; and it may be added that such legislation is sometimes 
adopted for the very purpose of compelling juries to recognize the 
rule which courts lay down, as in the case of the Statute of 
Stabbing in 1604,? upon which the judges in 1666 “were all 
of Opinion that the Statute . . .. was only a Declaration of the 
Common Law, and made to prevent the inconveniences of Juries, 
who were apt to believe that to be a Provocation to extenuate a 
Murder which in Law was not.’ 

‘2.) And again there is no doubt that, as regards all that class 
of “presumptions,” so called, which are mere judicial recogni- 
tions of what is probable, or what is permissible in reasoning, or 
what a court will recognize as sufficient to support a verdict,— 
these have no quality of substantive law, although one may need to 
know the substantive law in order to understand their application. 

(3.) Asregards cases where there is really a judicial rule of 
presumption,—that is to say, a rule which the judges themselves 
announce and follow, and lay down to juries as expressing some- 
thing more than an accurate conclusion of reasoning,— the judges 
should give effect to it in construing a special verdict ; that is to 
say, where a jury finds the facts, which, according to the rule as thus 
adopted by the judges in their own administration of the law, and 





1Q. B. D., at p. 201. 
? Jac. I, ¢, 8. 
3 Lord Morley’s Case, Kelyng (old ed.), 55. 
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laid down for the jury, are stamped with a certain quality, the 
court should read a special verdict which conformed in its findings 
to the terms of the rule, as a finding of ultimate facts. Such 
was the sensible intimation of Doderidge, J., in his opinion 
in Isaack v. Clarke, that there is no sense in the judges’ telling 
the jurors that they ought on their consciences to find a demand 
and refusal to be a conversion, and yet themselves on their con- 
sciences adjudging otherwise.! But, of course, it must be carefully 
observed, that, in order to enable a court in dealing with a special 
verdict to give effect to a rule of presumption, there must be a 
finding of everthing which the rule takes for granted. There 
must not remain any necessity of weighing the evidence, to see 
whether all the suppositions of the rule exist or not. It would not 
do, for example, to expect a court to discover the fact of death, 
in a special verdict, which stated that A had been absent seven 
years, without being heard from by those who would naturally 
have heard of him if he were alive, unless the verdict should also 
in some way negative the existence of other evidence to show life. 
For this is the rule,—that a presumption of death arises in the 
absence of such countervailing evidence. And so as regards 
demand and refusal in trover ; these alone are not enough, without 
negativing the existence of any counter-evidence. But if we assume 
such a full finding, what reason and what authority is there for 
saying that a court may not apply to the finding of the jury any 
“ presumption” which may fairly be called a rule of law?? The 
true doctrine in such a case was expressed by one of our ablest 
judges, Mr. Justice Thornton, of California,’ in passing upon 
just such a question as the one in hand, when he said, speaking 
for the court, “We must read all facts, whether in a pleading 
of a special verdict, or an agreed statement or finding of facts, in 
the light of rules of law. Presumptions of law [he was there 
applying the principle of assuming the continuance of a thing 





11 Rolle, at p. 131, N’est reson que nous dirromus al jurors que ils sur lour con- 
sciences doint trover ceo destre un conversion et tamen nous adjudgeromus auterment 
sur nostre consciences demesne. 

2 Observe what happened in dealing with the special verdict in Tindal v, Brown, 1 
T. R., p. 171, note, when the judges were giving precision to the doctrine of reasonable 
notice to an indorser, See explanations of this case by Lawrence J., in Darbishire v. 
Parker, 6 East, 3, and by Shaw, C. J., in Wyman v, Adams, 12 Cush, 210, And notice 
also the special verdict in Paine’s Case, 8 Co. 34, when an old rule was fading out; the 
jury found that S. “had issue which was heard cry and died,” See anée p. 158, n. 2. 

8 Kidder v. Stevens, 60 Cal., p. 419. 
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once proved to exist] are rules of law, whether disputable or 
the contrary. Ifthe disputable presumption is not contradicted 
or removed by evidence, it is a rule of law to be applied as 
inflexibly as a presumption that is indisputable. . . . In 
other words, a presumption of law that is disputable, when not 
changed by evidence, becomes to the court a rule indisput- 
able for the case, and the court is bound to apply it.” And 
it must be remarked that always, in determining the contents 
of a special verdict, the court must go through the process of 
interpretation,— sometimes an easy one, sometimes admitting 
of question. These verdicts, of course, are to be read in connec- 
tion with the whole record, and as expressing —in addition, 
perhaps, to much else—the ultimate facts. But they are con- 
strued more indulgently than pleadings, being “the words of 
laymen ;” and it is not fatal that they be argumentative, so 
that they “find the Case in Fact clear and without Equivocation, 
to common intent.”! In construing them, all the appropriate 
considerations of sense and logic, as well as the rules of law, 
will be taken into account. How far this process of construction 
may carry a court is indicated in Plummer’s case, on an in- 
dictment for murder, in 1701,2 when the verdict stated that one 
of the defendant’s associates in a certain illegal enterprise “did 
shoot off the Fuzee, and thereby did kill the said,” etc. The 
court said that it was hard to construe a special verdict so as to 
make this an involuntary shooting ; in an indictment its being vol- 
untary must be alleged, but not inaspecial verdict. ‘The saying 
he did it must be understood to be with and not against his will ; for 
where any one upon any killing of a man is to be discharged 


by an involuntary killing, it must be sofound; . . . foraman 
being a free agent, if he be found to do any act, it must be sup- 
posed to be with his will, unless it be . . . found to be 


against his will.’ 

(4.) And then, apart from all this, if we assume that judges 
may decline to apply rules of presumption (properly so called) 
to a special verdict in such a way as to discern in the verdict some- 
thing which the jury have not in terms found, — consider why 





? Rowe v. Huntington, Vaughan, p. 75. 

2 Kelyng (old ed.), p. 112, 

8 See Lord Blackburn’s intimations as to a needless technicality in dealing with special 
verdicts, in Dublin R’y Co. v. Slattery, 3 App. Cas., at pp. 1204-5. 
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they may do it, and what it is that this really means. It may be 
done because the judges press their own rights and the jury’s duty 
to a pedantic extreme. It is to be supported, if at all, on the 
ground that the judges recognize the independence of the jury in 
finding facts, and their own limited power of enforcing judicial 
rules. As regards the expressed will of the Legislature, they 
openly enforce it upon the jury by setting aside verdicts, or 
refusing to give effect to them. But as touching their own sub- 
sidiary legislation, they do not always claim the like full power, 
and they may justly proceed with reserve in enforcing it upon the 
jury. The administration of the law should, indeed, be consistent ; 
and therefore what is adopted as a rule by the judges in deciding 
questions of fact should also govern the jury. But the court 
must not trench upon the jury’s rights; and it is for this reason 
that they may sometimes abstain from coercing the jury into the 
adoption of prima facie rules of presumption. So that this 
abstention of the courts proves nothing at all as to the essential 
quality of these judicial rules,— whether they be in their nature 
substantive rules of law or not, but only that the judges are 
prudent, and that their power is limited.! 

IV. I have been speaking of rules relating to specific facts or 
groups of facts. But sometimes the facts or the situation dealt 
with are not referable to any one branch of the law, but spread 
through several or through all of them. Then you have a general 
principle of legal reasoning. There are many such maxims, which 
pass current under the name of presumptions,— maxims, ground 
rules which must be remembered and applied in all legal discus- 
sion, such as those familiar precepts that omnia praesumuntur rite 
esse acta, probatis extremis praesumuntur media, and the like. And 
again, in all legal discussion, the existence of the usual qualities 
of human beings, such as sanity, is assumed, and their regular 
and proper conduct, and so honesty and conformity to duty.” 





1 Historically, the relations between the court and jury are a very pretty subject of 
study. The ingenious devices for protecting parties against the eccentricities of the jury 
are numberless. No one need expect to find any logical consistency in them. The 
‘* ultimate facts,’’ in a special verdict, are merely all the facts which a jury has to find in 
any particular case to enable the court, upon recognized principles, to settle the case. 
These might be different in an action for malicious prosecution and an ordinary action 
of damages for negligence, upon the same question of reasonable conduct; because the 
judges have more power in the former action, 

2 De quolibet homine praesumitur quod sit bonus homo, donec probetur in contrarium. 
Bracton, fol. 193. 
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Many of these maxims and ground principles get perversely and 
inaccurately expressed in this form of a presumption, as when the 
rule that ignorance of the law excuses no one, is put in the form 
that every one is presumed to know the law ;! and when the doc- 
trine that every one is chargeable with the natural consequences 
of his conduct, is expressed in the form that every one is presumed 
to intend these consequences; and when the rule that he who 
holds the affirmative must make out his case, is put in the form 
of pracsumitur pro negante. As to such statements, in whatever 
form they are made or ought to be made, their character is the 
same, that of general maxims in legal reasoning having no pecu- 
liar relation to the law of evidence. 

V. If, now, it be asked, What particular effect have rules of pre- 
sumption in applying the law of evidence? the answer seems to 
be that they have the same effect (and no other) which they 
have in all the other regions of legal reasoning. Their effect 
results necessarily from their characteristic quality. This quality 
imputes to certain facts or groups of fact a certain prima facie 
significance or operation. In the conduct, then, of an argument, 
or of evidence, they throw upon him against whom they operate 
the duty of meeting this imputation. Should nothing further be 
adduced, they settle the question involved in them in a certain 
way ; he, therefore, who would not have it settled so, must show 
cause. This appears to be the whole effect of a presumption, and 
so of a rule of presumption. There are various rules of presump- 
tion which appear to do more than this, —to fix the amount of 
proof to be adduced, as well as the duty of adducing something. 
But the presumption, merely as such, goes no further than to call 
for proof of that which it negatives, z.c., for something which ren- 
ders it probable. It does not specify how much; whether proof 
beyond a reasonable doubt or by a preponderance of all the evi- 
dence, or by any other measure of proof. From the nature of the 
case, in negativing a given supposition and calling for argument 
or evidence in support of it, there is meant such an amount of 
evidence or reason as may render the view contended for ration- 
ally probable. But beyond that a presumption seems to say 
nothing. When, therefore, it is said that the contrary of any par- 





1 “There is no presumption in this country that every person knows the law; it would 
be contrary to common sense and reason if it were so.” Maule, J., in Martindale v. 
Falkner, 2 C, B. 719. 
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ticular presumption must be proved beyond a reasonable doubt, as 
is sometimes said, ¢.g., of the “presumption of innocence” ! and 
the presumption of legitimacy, it is to be recognized that we have 
something superadded to the rule of presumption, namely, another 
rule as to the amount of evidence which is needed to overcome 
the presumption ; or, in other words, to start the case of the party 
who is silenced by it. And so, wherever any specific result is 
attributed to a presumption other than that of fixing the duty of 
going forward with proof. This last, and this alone, appears to be 
the effect of the presumption. It is the substantive criminal law 
and the substantive law as to persons that fix respectively the rule 
about the strength of conviction that must be produced in the 
mind of the tribunal in order to hold one guilty of crime, or to 
find a child born in wedlock to be illegitimate.? 

This article is already long enough. I will not, therefore, go 
into the questions that are sometimes raised as to conflicting 
presumptions, and into the perplexing talk about presump- 
tions of law and presumptions of fact. It may, perhaps, be 
gathered from what has been said that there seems to be nothing 
peculiar about conflicting presumptions. Rules of law often con- 
flict; and so do logical inferences. As regards rules of pre- 
sumption, — all of them are rules of law, and it seems to make no 
difference, as regards the subject of evidence or legal reasoning 
generally, whether they be called by one name or another, law or 
fact ; the effect is the same,—that which has been pointed out. 
In dealing with the subject of evidence it is expedient to avoid 
the use of these terms, presumption of law and presumption of 
fact, for they do not help the discussion, and they are worse than 
useless, from their ambiguity.? The mere judicial recognition of a 
probability or a logical inference is often called a presumption ; 
but in such cases there is no assertion of any rule. 

Fames B. Thayer. 


CAMBRIDGE, 





1 Steph, Dig. Ev., art. 94. ‘ Presumption of innocence. If the commission of a crime 
is directly in issue in any proceeding, criminal or civil, it must be proved beyond reason- 
able doubt.” 

2 See a note in Chamberlayne’s edition of Best on Evidence, s. 296, in which my 
friend, the editor, has here and there, by permission, done me the honor of a quo- 
tation. 

8 See, ¢.g., the hopeless confusion of Best, Evid., ss, 321-327. 
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THE HISTORY OF THE REGISTER OF 
ORIGINAL WRITS. 


IT. 


|* a former number of this REviEw I have been permitted to 

draw attention to some materials for the early history of our 
common law which have been too long neglected, namely, ancient 
Registers of Original Writs. I then described two such Registers. 
One of them (which I refer to as Hib.) seems to be the Register 
that was sent to Ireland by royal order in 1227; while the other 
(which I call CA.) seems to be of almost even date, to be, that 
is, some forty years younger than Glanvill’s, some thirty years 
older than Bracton’s, treatise. 

When we compare these two Registers together, the first remark 
that occurs to us is, that in substance they are very similar, while 
in arrangement they are dissimilar. From this we may draw the 
inference that the official Register in the Chancery had not yet 
crystallized ; or, to put the matter in another way, that very possi- 
bly different officers in the Chancery had copies which differed 
from each other. Indeed, the official Register of the time may 
not have taken the shape of a book, but may have consisted of a 
number of small strips of parchment filed together and easily 
transposed. There is a certain agreement between them even in 
arrangement. Both have “Right” in the forefront, and occasion- 
ally give us the same writs in the same order. One instance of 
such correspondence is worthy of note, for it will become of inter- 
est to us hereafter. The following seems to be, for some reason or 
another, an established sequence: De nativo habendo, De libertate 
probanda, De rationalibus divisis, De superoneratione pasture, 
Replevin, De pace regis infracta (writs for the arrest or attachment 
of appellees), De homine replegiando, Services and Customs. 
Traces of this sequence will be found even when the Register, 
having increased in bulk fifty times over, gets printed in the Tudor 
days. The writs are arranging themselves in groups: a Writ of 
Right cluster, an Ecclesiastical cluster, a Liberty and Replevin 
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cluster. But many questions are very open. Shall the Writs of 
Entry precede or follow the Assizes? Shall they be deemed pro- 
prietary or possessory ? 

Taking our two Registers together, we can form an idea of the 
writs which were “of course” in the early years of Henry III.; 
and these we may contrast with the writs which Glanvill gives us 
from the last years of Henry II. On the whole, we can record 
a distinct advance of royal justice; but there have been checks 
and retrogressions. The Writ of Right, properly so called, the 
Breve de recto tenendo, which commands the feudal lord to do 
justice, has taken the place of the simple Precipe quod reddat as 
the normal commencement of a proprietary action for land. This 
is a victory of feudalism consecrated by the Great Charter. Again, 
in Glanvill’s day the jurisdiction over testamentary causes had not 
yet finally lapsed into the hands of the church; twice (vii. 7, 
xii., 17) he gives us a writ (guod stare facias rationabilem divisam) 
whereby the sheriff is directed to uphold the will of a testator. 
This writ we miss in the Registers ; the state has had to retreat 
before the church. We are so apt to believe that in the history 
of the law all has been for the best, that it is well for us to notice 
this unfortunate defeat, — for unfortunate it assuredly was, and to 
this day we suffer the evil consequences which followed from the 
abandonment by the king’s courts of all claim to interfere with: 
the distribution of a dead man’s chattels. On the other hand, we 
see that the triumph of feudalism is more apparent than real; it 
has barred the high road, but royal justice is making a flank 
march. Glanvill (x., 9) has a writ which lies for a mortgagor 
against a mortgagee; or, rather, we ought to say for a gagor 
against a gagee, when the term for which the land was gaged has 
expired. The alteration of a few words in this will turn it into a 
writ of entry ad terminum qui preteriit Such a writ of entry is 
given by our two Registers, and they also give the writ cuz in vita 
applicable for the recovery of land alienated by a married woman. 
Curiously enough they do not give the writ of entry sur dissezsin ; 
though we happen to know that already in 1205 this writ, lying for 
a disseisee against the heir of the disseisor, had been made a writ 





1 The development can be seen in Palgrave’s Rot. Cur. Reg., i., 341, “in quam non 
habuit ingressum nisi quia predicta B. ei commisit ad terminum qui preteriit ;” ii., 37, “quam 
pater A, invadiavit B. ad terminum qui preteriit;” ii., 211, “ quam ipse invadiavit C. patri 
predicti B. ad terminum qui preteriit,” etc, 
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of course! This is by no means the only sign that the copies of 
the Register which got into circulation did not always contain the 
newest improvements. Still, here we see that a foundation has 
been laid for that intricate structure of writs of entry which will 
soon be reared. It is very doubtful whether Glanvill knew the 
procedure by way of attaint for reversing the false verdict of 
a petty assize; but we find this securely established in our 
Registers. 

Another noteworthy advance is to be seen in the actions which 
we may call contractual. The Warrantia Carte is in use, and so 
is the Writ of Covenant. We may doubt whether there is as yet 
any writ as of course which will enforce a covenant not touching 
land. The typical covenant of the time is what we should call a 
lease ; but Glanvill (x., 8) told us that the king’s court was not 
in the habit of enforcing “privatas conventiones” agreements, that 
is, not made in its presence and unaccompanied by delivery of pos- 
session. Debt and Detinue are still provided for chiefly by writs 
of /Justicies, directing trial in the county court. “Debt in the 
Bench” seems, as yet, no writ of course, and the Irish Register 
shows us that, at least across St. George’s Channel, one had to pay 
heavily even for a /usticies. The excuse for such exaction, of 
course, was that no writ was necessary for the recovery of a debt 
in a local court ; royal interference was a luxury. Lastly, we will 
notice that, as yet, we hear nothing of Account and nothing of 
Trespass. 

The next Register that I shall put in is found in a Cambridge 
MS. I shall hereafter refer to it as CB. (kk., v. 33). Like the 
last, it is bound up with a Glanvill, and this, I may remark, is in 
favor of its antiquity. Edwardian Registers are generally accom- 
panied, not by Glanvill, but by Hengham, or Fet Assavoir or 
Statutes. On the whole, we may, as I believe, safely attribute 
this specimen to the middle part of Henry III.’s reign, to the 
period between the Statute of Merton (1236) and the Statute of 
Marlborough (1267), and I am inclined to think it older than the 
Provisions of Westminster (1259). In the following notes of its 
contents I will give references to the “ Pre-Mertonian” Register 
CA., which I described on a former occasion :— 


\ 





1 Rot. Pat. i,, 32, contains a writ of this kind, with the note : “ Hoc breve decetero erit 
de cursu,” Even from Richard’s reign we have “in quam ecclesiam nullam habet in- 
gressum nisi per ablatorem suum.” Rot. Cur, Reg,, i., 391. 
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“ Inctpiunt Brevia de Causa Regali.” 

Writ of right with many variations. (CA. 1.) 

Writ of right de ratéonabili parte. (CA. 2) 

Ne injuste vexes. (CA. 26.) 

Pracipe in capite. (CA. 3.) 

Little writ of right secumdum consuetudinem manerit. 

. Writs of peace when tenant has put himself on grand assize. 
(CA. 5.) 

7. Writ summoning electors of grand assize, with variations. (CA. 6.) 

8. + Writ of peace when tenant of gravelkind has put himself on a 
jury in lieu of grand assize, and writ for the election of such a jury. 

9. one in an action begun by a writ of right. (CA. 4.) 

10. *Mort d’ancestor, with limitation “ post primam coronacionem 
Ricardi avunculé nostri.” (CA. 16.) 

11. Quod permittat for pasture in the nature of Mort d’ancestor, 
with a variation for a partible inheritance. ) 

12, LMuper obtit. 

13. * Novel Disseisin, with limitations “ post ultimum reditum /. 
Regis patris nostri de Hibernia in Angliam.” (CA. 14.) Novel 
Disseisin of pasture. (CA. 15.) 

14. * Assizes of Nuisance: some being vicontiel, with limitation 
“post primam transfretacionem nostram in Britanniam.” (CA. 
55-) 

15. Surcharge of pasture. (CA. 20.) 

16. Quo jure for pasture. 

17. Attaint in Mort d’ancestor and Novel Disseisin. (CA. 50). 

18. Perambulation of boundaries. ; 

19. ° Writ of Escheat: claimant being entitled under a fine which 
limited land to husband and wife and the heirs of their bodies, the 
husband and wife having died without issue. 

20. Darrein presentment. (CA. 40.) 

21. Writ of right of advowson. (CA. 42.) A curious variation 
ordering a lord to do right touching an advowson; the writ is marked 
“alio modo sed raro.” 

22. Quare impedit. (CA. 52.) 

23. Prohibition to Court Christian touching advowson. (CA. 41.) 

24. Attachment against judges for breach of such prohibition 
(B. 45-) 


ANP OY om 





1 The privilege of having a jury instead ofa grand assize was granted to the Kentish gravel- 
kinders in 1232. Statutes of the Realm, i., 225. 

2 The form seems older than 1237. 

8 This form seems older than 1237. 

4 This form seems newer than 1237. 

6 This is called a Writ of Escheat; but it closely resembles the Formedon in the Reverter of later 
times. 
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25. Ve admittas personam. 

26. Mandamus to admit parson. (CA. 43.) 

27. Dower unde nihil habet. (CA. 46.) 

28. Dower ad ostium ecclesia. 

29. Dowerin London. (CA. 48.) 

30. Dower against deforceor. 

31. Writ of right of dower. 

32. Warrantia carte. (CA. 10.) 

33- De fine tenendo: a fine has been made “tempore F. Regis 
patris nostri.” (CA. 51.) 

34. Surtis utrum for the parson. (CA. 49.) 

35. Furts utrum for the layman. (CA. 49.) 

36. Entry, the tenant having come to the land Zer a villan of the 
demandant. 

37. Entry ad terminum qui preteritt: the tenant having come to 
the land Zer the original lessee. (CA. 11.) 

38. Entry, the tenant having come to the land Zer one who was 
guardian. 

39. Entry cuz im vita. (CA. 12.) 

40. Entry, the land having been alienated by dowager’s second hus- 
band. 

41. Entry sur intrusion. 

42. Entry ad terminum qui preteriit for an abbot, the demise 
having been made by his predecessor. 

43- Entry sine assensu capitul?. 

44. Escheat on death of bastard. 

45. Entry sur disseisin for heir of disseisee, the defendant being the 
disseisor’s heir. 

46. Entry when the land has been given zz marttagium. 

47. Entry for lord against guardians of tenant in socage who are 
holding over after their ward’s death without heir. 

48. Entry for reversioner under a fine. 

49. Writ of intrusion. 

50. Quod capiat homagium. (CA. 13.) 

51. False imprisonment: “ostensurus quare predictum A. im- 
prisonavit contra pacem nostram.” 

52. Robbery and rape: “ostensurus de robberia et pace nostra 
- fracta, vel de rapiu unde eum appellat.” (CA. 22.) 

53- Homicide: “attachiart facias B. per corpus suum re- 
sponsurus A. de morte fratris sui unde eum appellat.” (CA, 
23-) 

54. De homine replegiando. (CA. 24.) 

55. De plegiis acquietandis: “justifices talem quod . . « 
acguietet talem.” (B. 32.) 
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56. De plegio non stringendo pro debito: do not distrain pledge 
while principal debtor can pay. (CA. 32 a.) 

57. Quod permittat for estovers: “justifices A. quod .. . 
permittat B. rationabilem estoverium suum in bosco suo quod in eo 
habere debet et solet.” Variation for right to fish: “justifices A, 
guod permittat B. piscariam in agua tali quam in eadem habere 
debet et solet.” (CA. 57.) 

58. Debt: “justifices A. quod . . . reddat B. xij. marcas 
quas et debet,” vel “catallum ad valenciam xii. marcarum quas (sic) 
et injuste detinet sicut ractonabtliter monstrare poterit quod et 
debeat, ne amplios,” etc. (CA. 27.) 

59. Debt and Detinue before the king’s justices. “ Precife A. 
quod . . . veddat B. xij. marcas quas et debetet in juste detinet 
vel cattallum ad valenciam x. marcarum quod ei detinet, et nist 
fecertt . . . summone .. . quod sit coram justiciariis nostris 

° ostensurus qguare non fecerit.” 

60. Replevin. (CA. 21.) 

61. Suit to mill: “justéfices A. guod faciat B. sectam ad molen- 
dinum . . . quam facere debet et solet.” (CA. 58.) 

62. Customs and services: “mon permittas quod A. distringat B. 
ad faciendum sectam . . . vel alias consuetudines et servicia 
que de jure non debet nec solet.” 

63. Customs and services: sheriff is not to distrain B. for undue 
suit to county or hundred court, etc. 

64. Customs and services: “ jutifices A. quod . . . factat B. 
consuetudines et recta servicia, que et facere debet,” etc. (CA. 25.) 

65. Customs and services, by precipe: “ precipe A. guod faciat B. 
consuetudines et recta servicia.” 

66. Waste: “on permittas quod A. faciat vastum . . . de 
domibus . . . quas habet in custodia, vel guas tenet in dotem,” 
etc. 

67. Waste: attach A. to answer at Westminster why he or she has 
wasted tenements held in guardianship or in dower, “contra prohibi- 
cionem nostram.” (Hib. 51.) 

68. ‘De nativo habendo: \et A. have B. and C. his “natives” and 
fugitives who fled since the last return of our father King John from 
Ireland. (CA. 17.) 

69. De libertate probanda. (CA. 18.) 

70. De racionabilibus divisis. (CA. 19.) 

71. De recordo et racionabilt judicto. Let A. have record and 
reasonable judgment in your county court in a writ of right. (CA. 


7) 





1 This form seems newer than 1237. 
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72. Annuity: “justifices A.quod . . . reddat B. x. sol. quos 
ez retro sunt de annuo redditu,” etc. 

73. Ve vexes. Do not vex, or permit to be vexed, A. or his men 
contrary to the liberties that he has by our or our ancestor’s charter, 
which liberties he has used until now. (CA. 56.) 

74. Wardship in socage: “justifices A. quod . . . reddat B. 
custodiam terre et heredis C.,” etc. (CA. 53.) 

75. Wardship in chivalry, the guardian claiming the land: “ ustd- 
Jjices,” etc. Variation when the guardian is claiming the heir’s person. 
(CA. 54.) 

76. Aid to knight son or marry daughter: “faczas habere A. 
ractonabile auxilium.” (CA. 34.) 

77. Covenant: “justifices A.qguod . . . comvencionem . . + 
de tanto terre.” (CA. 36.) 

78. Sheriff to aid in distraining villans to do their services. 

79. Prohibition against impleading A. without the king’s writ. 
“R. vic. sal. Precipimus tibi quod non implacites nec implacitari 
permittas A. de libero tenemento suo in tali villa sine precepto nostro 
vel capitalis nostri justiciartt.” 

80. Ne gut simplacttetur qui vocat warrantum qué infra aectatem 
est. (CA. 9.) 

81. Ne quis implacitetur gui infra aetatem est. (CA. 9.) 

82. Quod permittat: “justifices A.quod . . . permittat B. 
habere quendam cheminum,” etc., vel “habere porcos suos ad k- 
beram pessonam,” etc. 

83. Account: “ justifices talem quod . . . vreddat tali racion- 
bilem compotum suum de tempore quo futt ballivus suus,” etc. 

84. Mesne: “justifices A.guod . . . acgutetet B. de servicio 
quod C. exigit ab eo . . . unde B. qui medius est,” etc, 
(CA. 33.) 

85. De excommunicatis capiendis. (CA. 35.) 

86. Prohibition to ecclesiastical judges against holding plea of chat- 
tels or debt “ mzsz stnt de testamento vel matrimonio.” (CA. 30.) 

87. Prohibition to the party in like case. 

88. Attachment on breach of prohibition. (CA. 31.) 

89. Prohibition in cases touching lay fee. (CA. 28.) 

90. Recordari facias, a plea by writ of right in your county court. 

gt. 'Quare ejecit infra terminum. Breve de termino qui non 
preteritt factum per W. de Ralee: “Si A. fecerit te securum, etc. . . 
summone, etc., B. etc., ostensurus quare deforciat A. tantum terre 

guam D. et demisit ad terminum qui nondum preteritt 





1 Bracton, f. 220, notices this writ as a newly invented thing. He recommends, however, another 
form, which is a Precipe quod reddat; but the above is the form which ultimately prevailed. Reg. 
Brev. Orig., f. 227. 
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infra quem terminum predictus (D) terram illam predicto B. ven- 
didit occasione cujus vendicionis predictus B. ipsum A. de terra illa 
ejectt ut dictt,” etc. 

92. “Breve novum factum de communi assensu regni ubi de 
morte antecessorum deficit.” This is the writ of cosinage. 

93. De ventre inspiciendo. 

94. * “Novum breve factum per W. de Ralee de redisseisina super 
dissetsinam et est de cursu.” Sheriff and coroners are to go to the land 
and hold an inquest, and if they find a redisseisor to imprison him. 

95. °* “Novum breve factum per eundem W. de averiis captis et 
est de cursu.” After a replevin and pending the plea, the distrainor 
has distrained again for the same cause . . . “predictum A. 
ita per misericordiam castiges quod castigactio illa in casu consimili 
timorem prebeat alits delinquendt.” 

96. “De attornato faciendo in comitatibus, hundredis, wapenta- 
chits de loguelis motis sine breve Regis.” A writ founded on cap. 10 of 
the Statute of Merton. Variation when the suit was due to a court baron. 

97. Prohibition to ecclesiastical judges in a suit touching tithes. 

98. Writ directing the reception of an attorney in an action. 
(CA. 37.) 

99. Precipe in capite. (CA. 3.) 

100. Writs directing sheriff to send knights to view an essoinee and 
hear appointment of attorney. (CA. 38, 39.) 

101. Writ to the bishop directing an inquest of bastardy, the plea 
being one of “ general bastardy.” 

102. Writ of entry sur disseisin, the defendant having come to the 
land Zer the disseisor. 

103. Quod permittat for common by heir of one who died seised. 

104. Quare duxit uxorem sine licencia. Quare permisit se 
maritaré sine licencia. 

105. | Monstraverunt, for men of ancient demesne. 

106. Removal of plea from court baron into county court on default 
of justice. 

107. Surcharge of pasture; “summone . . . B. guod sit 
. . . ostensurus quare superhonerat pasturam.” (CA. 20.) 

108. Patent appointing justices to take an assise. 

109. Prohibition to ecclesiastical judges against entertaining a cause 
in which B. (who has been convicted of disseising A.) complains that 
A. has “ defamed his person and estate.” 





1 Another of Raleigk’s inventions, which we may ascribe to the year 1237. Bracton’s Note 
Book, pl. 92. 

2 Given by Stat. Mert., cap. 3. 

3 This is given by Bracton, f. 159. 

4 This will hereafter be attracted into the “Writ of Right group” by the Little Writ of Right for 
men of the Ancient Demesne. 
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110. De odio et hatia. 

111. Writ of extent. Inquire how much land A. held of us zz 
capite. 

112. Mainprise, where inquest de odio et hatia has found for the 
prisoner. 

113. Writ of seisin for an heir whose homage the king has taken. 

114. Writ of inquiry as to whether the king has had his year and a 
day of a felon’s land. 

115. Warrancia diez, sent to the justices. 

116. Extent of land of one who owes money to the Jews. 

117. Prohibition against prosecuting a suit touching advowson in 
Court Christian. 

118. Writ to bishop directing an inquiry when bastardy has been 
specially pleaded: “ ¢xguiras utrum A. natus futt ante matrimonium 
vel post.” 

119. Writ announcing pardon of flight and outlawry. 

120. Writ permitting essoinee to leave his bed. Dated A. R. 33. 

121. Abbot of N. has been enfeoffed in N. by several lords who did 
several suits to the hundred court. You, the sheriff, are not to distrain 
the abbot for more suits than one “guza non est moris vel juri con- 
sonum guod cum plures hereditates in unicum heredem descenderint 
vel per acquisictonem aliquis possideat diversa tenementa quod pro 
illis hereditatibus aut tenementis diversis,ad unicam curiam fiant 
secta diversa.” Dated A. R. 43.! 

Our first observation would be, that the Register has quite 
doubled in bulk since we last saw it; and our second should, as 
I think, be, that chronology has had something to do with the ar- 
rangement of the specimen that is now before us. The last two 
formulas are dated, and probably constituted no part of the 
Register that was copied, but were added to it, having been 
transcribed from writs lately issued. But leaving these two last 
formulas out of sight, I think that the last thirty writs or there- 
abouts are, for the most part, new writs tacked on by way of 
appendix to the older Register. The line might be drawn between 
No. 90 and No. gt. The latter of these, the very important 
Quare ejecit infra teminum, is expressly ascribed to William 
Raleigh, Bracton’s master, whose judicial activity came to an end 





1 In 1258-9 suit of court was a burning question. The Provisions of Westminster (cap. 2) laid 
down the rule, that when a tenement which owes a single suit comes to the lands of several persons, 
either by descent or feoffment, one suit and no more is to be due from it. This writ deals with the 
cenverse case in which several parcels of land, each owing a suit to the same court, come into one 
hand, and it lays down the rule that in this case also one suit is to be due. 
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in 1239. Then, No. 92, the Writ of Cosinage, is “ breve novum,” 
and we know that this was conceded by a council of magnates in 
1237, and was penned by Raleigh! Then again, No. 94 is at- 
tributed to Raleigh. It is the Writ of Redisseisin, given by the 
Statute of Merton. The last of this group of “ Actiones Ralegh- 
ane” (if I may use that term) deals with the recaption of a 
distress pending the action of replevin ; in spirit it is allied to the 
Redisseisin.2 The next writ, No. 96, is given by the Statute of 
Merton. The prohibition in tithe suits, No. 97, is the centre 
of a burning question ; and so is No. 118, the writ directing the 
bishop to say whether a child was born before or after the mar- 
riage of its parents. One may be surprised to find this writ at all, 
after the flat refusal of the bishops given at the Merton Parliament. 
Of the other writs in this part of the Registrum, we may, I think, 
say that they form an appendix, and are not too carefully made, 
since some of them appeared in the earlier part of the formulary. 
Othé?s may be writs newly invented, or old writs that have only of 
late become “writs of course.” The Monstraverunt for men 


of ancient demesne, a writ of critical importance in the history of 
the English peasantry, is no new thing; but very possibly, until 
lately, it could not be obtained until the matter had been brought 


under the king’s own eye, or at least his chancellor’s eye. The 
same may, perhaps, be said of the equally important De odio et 
hatia. 

In the next place, we see one of the causes at work, which, in 
the course of time, swells the Register of Original Writs to its 
great bulk. A group of what we may call fiscal or administrative 
writs have obtained admission among the writs by which liti- 
gation is begun. At present it is small; it includes two writs for 
“extending” land, and a writ directing livery to an heir whose 
homage the king has taken; in course of time it will become 
large. 

But turning to the formulas of litigation, we see already a large 
variety of writs of entry ; though as yet the tale is not complete 
for writs “in the fost” have not yet been devised, and would, 
perhaps, be resented by the feudal lords. The Assize of Mort 





1 Bracton’s Note Book, pl, 1215. 

2 The printed Registrum, f, 86, says, ‘‘ istud breve fuit inventum secundum provisiones 
de Merton.” But the Provisions of Merton, as we have them, contain nothing but 
distress. 








P 
4 
h 
bi 
HA 
b> 
is 


a a i 


REGISTER OF ORIGINAL WRITS. 177 


d’Ancestor is now supplemented by Muper obitt and Cosinage. 
We see signs of growth in the department of Waste. We have 
something very like a Formedon. Annuity and Account have 
been added to the list of personal actions, but Trespass is yet 
lacking. 

A few words about Trespass: The MS. registers that I have 
seen, fully bear out the opinion that has been formed on other 
evidence as to the comparatively recent origin of this action.} 
Glanvill has nothing that can fairly be called a writ of Trespass. 
His nearest approach to such a writ is “/usticies,” ordering the 
sheriff to compel the return of chattels taken “ unjustly and with- 
out judgment ;” but the chattels have been taken in the course of 
a disseisin, and the plaintiff has already succeeded in an Assize.? 
In later days we do not find this writ ; its object seems to have 
been obtained by the practice of giving damages in the Assize.® 
But already, in John’s reign, we find a few actions which we may 
call actions of trespass. In some of these, where there has been 
asportation or imprisonment, the true cause of action in the 
royal court seems to be that which our forefathers knew as 
the “ve de naam;” “vetitum naami;” the refusal to deliver 
chattels or imprisoned persons upon the offer of a gage and 
pledge, —a cause of action which had definitely become a plea of 
the crown.‘ Also, it is in some instances a little difficult to dis- 
tinguish an action of Trespass from an appeal of felony. Just the 





1 | am happy in being able to refer to what is said on this point by ‘‘ J. B. A.” in Har- 
VARD Law REVIEW, ii., 292. [See also HARVARD Law REVIEW, iii, 29. —Ep.] Of 
course Trespass (transgressio) was well enough known in the local courts, “Trespass” 
and “ Debt ” were the two great heads of their civil jurisdiction. 

2Glanv., xii., 18; xiii., 39. 

8 Bracton, f. 179 b. ‘‘ Item ad officium (vicecomitis) pertinet quod faciat tenementum 
reseisiri de catallis, etc., quod hodie aliter observatur, quia quaerens omnia damna post 
captionem assisae recuperabit.” 

* Rot, Cur. Reg,, ii., 34, ‘* A. optulit se versus B. de placito transgressionis.” Ibid., 
51, “ A. queritur quod B. vi sua asportavit bladum de sex acris terre quas disracionavit 
in curia Dom. Regis (but here the recovery of the land in the king’s court is a special 
reason for its interference). Ibid., t20, ** A. queritur quod B. dominus suus cum vi et 
armis prostravit boscum et cum forcia frequenter asportat ad domum suam, et quadrigas 
suas cum forcia in bosco suo de W, capit et adhuc unam illorum habet et detinet injuste.” 
Ibid., 169, ** A. queritur quod B, et C, intraverunt in terram suam de X. vi et armis et 
in pace Regis et averia sua ceperunt et ten ” (corr, contra.) “vadium et plegium tenue- 
runt.” Ibid., 260, “ A. queritur quod Episcopus Donelmensis cepit eum et imprisonavit 
et evm retinuit injuste quousque ipsum redemit et eum contra vadium et piegium re- 
tinuit,” 
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dropping out of asingle word might make all the difference. Thus, 
on aroll of Richard’s reign A. is said to appeal B., C., and D., 
for that they came to his land with force and arms, and in robbery 
(“felony”’ is not mentioned) and wickedly, and in the king’s peace 
carried off his chattels, to wit turves; whereupon B. defends the 
felony and robbery, and says that he carried off the turves in 
question from his own freehold.! Attempts were made to use the 
appeal of felony as an action for trying the title to land, —a very 
summary action it would have been. But the court of John’s 
reign would not suffer this.2 On the rolls of the first half of 
Henry III.’s reign actions of Trespass appear, but they are still 
quite rare. The advantages of an action in which one can pro- 
ceed to outlawry are apparent,’ but something seems to be 
restraining plaintiffs from bringing it. The novelty of the proced- 
ure is shown by the uncertainty of the courts as to its scope, 
particularly when the action relates to land, and title is pleaded 
by the defendant. We actually find an action of trespass lead- 
ing to a grand assize. If title is to be determined at all in such 
an action, it must be determined with all the solemnity appropriate 
to a Writ of Right.* Bracton, however, who unfortunately has 
left us no account of this action, shows a reluctance to allow this 
writ “ guare vi et armis” to be used for the purpose of recovering 
land,’ and a little later we find it repeatedly said that a question 
of title cannot be determined by such a writ. So late as Edward 





1 Rot. Cur, Reg., i., 38. ; 

2 Selden Society, vol. 1, pl. 35, “‘ appellum de pratis pastis non pertinet ad coronam 
regis,” 

8 Bracton’s Note Book, pl. 85. 

#Rot. Cur. Reg., ii, 120, A. queritur quod B. dominus suus cum vi et armis 
prostravit boscum et cum forcia frequenter asportat ad domum suam . . . B, dicit 
quod A, non tenet vel tenere debet boscum illum deeo . . . A. ponitse in magnam 
assisam utrum ipse jus majus habeat tenendi de eo boscum vel ipse in dominico. Et B. 
similiter.” Bracton’s Note Book, pl, 835, “ A. queritur quod B., C., et D. vi et armis 
etcontra pacem Dom, Regis fuerunt in piscariaipsius A. . . . et E, (vocatus ad war- 
rantiam) venit . . . etdicit . . . quod ipse debet piscari in eadem piscaria cum 
ipso A., et dicit quod antecessores sui ibi piscari solent et debent et piscati sunt scil, tem- 
pore Henrici Regis avi. . . . A. dicit quod predecessor suus fuit seisitus de piscaria 
illa que fuit separabile suum . . . E. ponit se in magnam assisam.” 

5 Bracton, f. 413. 

6 Placit. Abbrev. 142 (38 Hen, III.), “ Et quia uterque dicit se esse in seisina de uno 
et eodem tenemento et non potest per hoc breve de jure tenementi inquiri.” Ibid., 162 


(1 Ed, I.), “Et quia liberum tenementum non potest per hoc breve de transgressione 
terminari.” 
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II.’s reign it was necessary to assert against a decision to the con- 
trary thatin an action de bonis asportatis the judgment must be 
merely for damages and not for a return of the goods.! 

But meanwhile, Trespass had become a common action. This, 
on the evidence now in print, seems to have taken place suddenly 
at the end of the “ Baron’s war.” In the Placitorum Abbreviato 
we suddenly come upon a large crop of such actions for forcibly 
entering lands and carrying off goods, and in very many of these 
the writ charges that the violence was done “ occasione turbactonis 
nuper habite in regno.” This may suggest to us that in order to 
suppress and punish the recent disorder, a writ which had for- 
merly been a writ of grace, to be obtained only by petition sup- 
ported by golden or other reasons, was made a writ of course, — 
an affair. of every-day justice. Such MS. registers as I have 
seen seem to favor this suggestion. I have seen no register of 
Henry III.’s reign which contains a writ of Trespass, and it is not 
to be found even in all registers of his son’s reign. 

F. W. Maitland. 


CAMBRIDGE, ENG,, 1889. 
[Zo be continued.} 





1 Placit. Abbrev. 346 (17 Ed. II.), “‘ In hujusmodi brevi de transgressione secun- 
dum legem,” etc,, ‘‘ dampna tantum adjudicari et recuperari debeant.” 
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On Friday, 25 October, the number of students in the Law School 
rose above two hundred and fifty. This fact is more noteworthy 
because it is the first time in the history of the School that this point 
has been reached. The increased membership is an evidence of grow- 
ing confidence in the management of the School, —a confidence that 
seems partly warranted by the success of many of the recent graduates, 
—and as such it is gratifying to all interested in the work of the School. 
It must be a particular pleasure to the instructors whose efforts thus 
receive part of the appreciation that is their due. 








In the late case of Reg. v. Tolson' the Court for Crown Cases , 
Reserved was called on to decide the question whether a woman who 
marries again after the absence of her husband for less than seven years, 
but with an honest and reasonable belief that he is dead, is guilty of 
bigamy, a point on which previous decisions had been conflicting. 
The English statute makes it bigamy for a person to marry during the 
life of husband or wife; a proviso excludes from the operation of the 
statute the case of continuous absence of seven years or more when 
the absent party is not known to be living. 

In Reg. v. olson nine judges were for acquittal and five for con- 
viction. The “Law Quarterly ” for October,’ though not prepared to 
say that the decision is wrong, questions it somewhat. The case, how- 
ever, commends itself to common sense, and seems to be right in point 
of law. (‘There is no doubt that the Legislature has the power to pro- 
nounce a second marriage bigamy in any case except that excluded by 
the proviso, —to enact that no other circumstances shall be a defence ; 
i whether or not it has done sois a question of construction, But if 
such an enactment as this was intended, the most explicit language 
should have been used; and in the absence of such language the court 
appears to be justified, in view of the general principles of the criminal 
law, in refusing to pronounce criminal such an act as that of the 
defendant in Reg. v. Zolson. This view was put forward by Sir 
James Stephen in his Digest of the Criminal Law,?and the same 
learned writer and judge was one of the majority in Reg. v. Zolson. 
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1 23 Q. B. D. 168. 2 Vol. 5, p. 449. 3 P, 23, n. 4 
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The decision seems to have been put on the ground just stated, and no 
great stress was laid on the doctrine on est reus nist mens sit rea. 

In Massachusetts, on a similar state of facts, an opposite decision was 
reached.’ . 


THE final ruling of the court in the Cronin murder trial, admitting 
the testimony of a witness for the prosecution who had evaded the in- 
tended effect of the order excluding the State’s witnesses from the court- 
room by reading the testimony in the newspapers, is in accord with the 
later and sounder decisions on the subject. The court is reported in the 
papers to have said: “The rule of extension would unquestionably 
apply as well to newspaper reading as to exclusion from the room, and 
in making my ruling at this time I fee) that I am changing the rule, and 
I think it is necessary, in view of modern newspaper circulation.” In- 
stead of changing, the court appears to have followed the existing rule. 
In the case in question, merely the spirit of the court’s order was vio- 
lated, and unintentionally. In most of the decided cases the witness 
actually remained in court in direct disobedience of the order. Yet, on 
what would seem to be the sounder cases, the power of the judge is 
limited to punishing the witness for contempt;? and in jurisdictions 
where the judge is held to have the right altogether to exclude the dis- 
obedient witness, if he sees fit, that right is very rarely exercised.’ 








WHILE writers are clamoring for a restatement of the hearsay rules 
of evidence, legislatures continue to make minor changes. The agi- 
tation and the legislation are proofs of discontent with the present state 
of things, and presage, perhaps, more extensive alterations. Massachu- 
setts during the past year has enacted a relaxation in one small 
particular,— a tardy reform, even if trivial. It is almost fifty years 
since it was made a crime as serious as manslaughter to cause death 
by attempted abortion ; and now chapter one hundred of the Acts and 
Resolves of 1889 allows the admission in evidence of the dying decla- 
ration of a woman in a criminal prosecution‘ for causing her death. 
There exists a similar statute in New York. 

But the Massachusetts statute leaves open one point that may give a 
little trouble: it does not specify for what precise purposes such decla- 
rations may be used. So far as the wording ofthe statute goes, there 
is no objection to using these dying declarations for the proof of any 
fact that may be controverted, provided the case is one where the 
death of the woman is alleged to have resulted from the use of drugs, 
etc. If this obvious construction of the statute be the true one, the 
use of dying declarations in this class of cases will be extended beyond 
their scope in actions for homicide at common law.® The correspond- 
ing New York statute, mentioned above, precludes any doubt, by pro- 
viding that such declarations “shall be admitted in evidence subject to 
the same restrictions as in cases of homicide.” Even if the statute be 
one of no great importance, and even if the meaning of the statute be 
apparently clear, still it seems that it would have been better to pro- 
vide against any latent doubt by the addition of a few words. 





' C. v. Mash, '7 Met. 472; but see the comments of Bishop, Crim. Law, 303 a, note 4, 15, who 
remarks that the case is notin accord with some other authorities in this country, 

2 Cobbett v. Hudson,1 E. & B.11; Gregg v. State,3 W. Va. 705; Parker v. State, 37 Md. 329. 

3 Pleasant v. State, 15 Ark. 624; Sartorious v. State, 24 Miss. 602. 

4 Under P.S., ch. 207, § 9. ' 

5 Banks’ Revised Statutes of New York, 6th ed., vol. 3, pt.2, ch. 1, § 14, at p. 933. 

® Best on Evidence, p. 484, n., Chamberlayne’s ed. 
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THE writer of a recent article’ in the “Law Quarterly Review,” 
while commenting on the notoriously onerous and thankless office of 
the English trustee, describes a system of joint-stock companies that 
has been developed and legalized in Victoria for the purpose of manag- 
ing estates and investments in the place of executors, administrators, and 
trustees. These corporations or joint-stock companies have the rights, 
duties, and legal obligations of paid fiduciaries. In other words, 
Australia has adopted the American trustee in place of the English 
trustee. 

But in the meantime England has allotted her trustees a little more 
freedom. The recently enacted Trust Investment Act,? supplanting 
quite a number of statutes’ previously passed with a view to greater 
liberty of investment, permits an increased range for investing trustees. 
The effect of this act is, that a trustee may now, as previously, invest in 
securities on land situated in Great Britain and Ireland, in any securi- 
ties the interest of which is or shall be guaranteed by Parliament, in 
stock of the banks of England and Ireland, in East India stock, in con- 
solidated stocks of the Metropolitan Board of Works, or in stocks recom- 
mended by the court from time to time for the investment of cash. In 
addition, certain kinds of railway, canal, and water bonds and stocks, 
together with municipal and county loans, are now designated as proper 
investments. But the position of the English trustee is nevertheless 
not much improved. For instance, there are further restrictions as to 
the price to be paid for redeemable securities, while the designated 
stocks and bonds are very carefully selected. Furthermore, the funda- 
mental distinction which contrasts the English trustee so strongly with 
the American trustee still remains — the English trustee receives no pay. 

It is interesting, if not slightly flattering, to notice the triumph of the 
paid trustee with large discretion as to investments, over the old-time 
unpaid trustee of England in the new continent of Australia. This 
victory seems to justify the full powers given to fiduciaries in the United 
States, while at the same time it strengthens the doubt as to the rela- 
tive efficiency of the English trustee even at home. 





THE Court of Appeals of Kentucky must be overworked. Judge 
Holt seems to be convinced that ice in an ice-house may be treated as 
a fixture. “If it [z. ea chattel] have a special adaptation to the use 
to which the freehold is being applied, and its removal would seriously 
impair its value, then such an intention may fairly be inferred as to 
constructively connect it with the freehold, and the business for which 
it is being used. ‘Turning from this general law of fixtures to the case 
in hand, we find that the property sold was an hotel for the use of 
which ice is almost, if not quite, indispensable,‘ etc. It is not quite 
clear from the judge’s language just what the ice is affixed to; ice-house, 
hotel, freehold, and business, together with realty, are all mentioned in 
dangerous proximity. We are afraid that some one’ may feel called 
on to tell the truth to the Court of Appeals of Kentucky, even as Gil 
Blas felt moved to speak to the fictitious Archbishop of Granada. 


15 L. Q. Rev, 395. Administration of Trusts by Joint-Stock Companies, T. Crisp Poole. 

252 and 53 Vict. c.32; L. R. 26 Stats. 97, 12 Aug. 1889. 

3 22 and 23 Vict. c. 35, § 32, 1859; 23 and 24 Vict. c. 38, § 11, 1860; 30 and 31 Vict. c, 132, 1867; 34 
and 35 Vict. c. 47, § 13, 1871. 

4 Hillv. Munday, 11 S. W. Rep. 956 (Ky.), 21 June, 1889. It may be observed, however, that 
this doctrine as to fixtures is not strictly necessary to the decision. 

5 See 40 Albany Law Journal, p. 102, ‘* We wish that something could be done to infuse a lit- 
tle common sense,”’ etc., etc. 
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THE LAW SCHOOL. 


LECTURE NOTES. 


[These notes were taken by students from lectures delivered as part of the regular course of in- 
struction in the School. They represent, therefore, no carefully formulated statements of doctrine, 
but only such informal expressions of opinion as are usually put forward in the class-room. For 
the form of these notes the lecturers are not responsible. | 

Tue DIscussioN OF PRESCRIPTION IN Angus v. Dalton.—(From 
Professor Gray's Lectures.) —The practice of authorizing the 
jury to find a lost grant of an easement or other incorporeal heredita- 
ment was introduced by the English judges to avoid the inconvenience 
resulting from the fact that the presumption raised by length of time 
failed if the disputed right was shown to have originated since the 
time of legal memory. This presumption of a lost grant, raised by 
an enjoyment of the easement under the proper conditions for twenty- 
years, —a period adopted by judicial legislation from the analogy of 
the Statute of Limitations,— was at first a pure presumption of fact, 
rebuttable by proof that there had been no grant. But the fiction 
was so strong that the judges were always somewhat uneasy under 
it, and as time goes on we find it gradually changing and hardening 
into a presumption of law.’ In the midst of this process came 
the Prescription Act* (1832), which left the subject of prescrip- 
tion in a state of arrested development. For the next fifty years, during 
which the courts of this country were working out the subject without 
statutory aid, English decisions were chiefly under this statute, so that 
little was heard there of the theory of a lost grant. But ten years ago 
the case of Angus v. Dalton brought up a casus omissus in the Pre- 
scription Act; and the judges were therefore forced to take up the law 
in the transition period where it had been left when that act was 
passed, and to decide the case on common-law principles. 

This is probably the explanation of the wide difference of opinion 
noticeable among the judges in Angus v. Dalton. We find the view 
advanced, that twenty years is an absolute bar, on the analogy of 
the Statute of Limitations (this theory, advanced by Lush, J., in the 
Queen’s Bench Division, did not meet with general favor among the 
other judges; it is in substance the prevailing doctrine in this coun- 
try) ; that it raises a mere presumption of fact, rebuttable by proof that 
there never was a grant (a view of Cockburn and Mellor, JJ., in 
the Queen’s Bench Division, and of Brett, L.J., in the Court of Appeal) ; 
that the presumption is one of law, which can be met, not by showing 
that there was no grant, but only that there could have been none (the 
view of the majority of the Court of Appeal). As to the particular ques- 
tion raised by the case, the right of support for buildings, the judges are 
evidently embarrassed by the attempt to distingush it from such a case 
as Webs v. Bird,’ where it was held that no prescriptive right to the 





1 $2 B.D. 85; 4 Q. B. D. 162; 6 App. Cas. 740. 

2 Darwin v. Upton, 2 Wms. Saund. 175, note. 

8 See remarks of Lord Ellenborough in Bealey v. Shaw, 6 East, 208, 215; Baiston v. Bensted, 
1 Camp - 463s 465. 

42an ps IV. c. 71, § 2. 


513 C. B. N.S. 841. 
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access of air to a wind-mill could be gained, because of the impossi- 
bility of interfering with the user. They rely chiefly on the settled law 
in regard to lights, the peculiarities of which are in many ways not un- 
like those of support; but they evidently feel a difficulty in dealing 
with either case on principle, a difficulty which is frankly expressed by 
Fry, J., in the House of Lords. In the United States the doctrine of 
acquired rights to light is generally rejected, following Parker v. 
Foote, and the right to support would probably be treated in the same 
way. 

In regard to the general doctrine of prescription, the question of 
Angus v. Dalton really comes down to this: is the presumption one of 
law or fact? The view of the majority in the Court of Appeal — that 
of a presumption of law, rebuttable only by proof that no grant could 
have been made—is ingenious and plausible; but it is, as Brett, 
L. J., points out, hardly more than an indirect and rather artificial way 
of reaching the conclusion of Lush, J., and of many of the American 
courts. And this conclusion—an arbitrary rule that twenty years’ 
enjoyment under the proper conditions gives an absolute right, on the 
analogy of the Statute of Limitations —is that to which it seems that 
the law must ultimately come. Though a pretty strong instance of 
judge-made law, it is reasonable and satisfactory, and accomplishes the 
eminently desirable result that two subjects so similar (the acquisition 
of rights by prescription and under the Statute of Limitations) are put 
on the same footing. 





RECENT CASES. 


[These cases are selected from the current English and American decisions not yet regularly 
reported, for the purpose of giving the latest and most progressive work of the courts. No pains 
are spared in selecting a// the cases, comparatively few in number, which disclose the general prog- 
ress and tendencies of the law. When such cases are particularly suggestive, comments and refer- 
ences are added, if practicable. ] 


CHATTEL MORTGAGES— DEFINITENESS OF DESCRIPTION.—A chattel mortgage 
described the property as ‘‘all my crop of corn, cotton, and other produce 
that I may raise for the year 1884, in Faulkner county.” e/d, that this descrip- 
tion is sufficiently definite to make the record of the mortgage constructive notice 
to purchasers of the crop. ohknson v. Grissard, 11 S. W. Rep. 585 (Ark.). 

A description which will enable a stranger, aided by such inquiries as the 
mortgage itself suggests, to identify the property, is sufficient. But if, after 
reasonable inquiry, the subject-matter of the mortgage is still indefinite, the record 
is no notice to purchasers. Jones on Chattel Mortgages, §§ 54-5. Thus a mortgage 
of all the crops raised by the mortgagor in his county for three years is too indefinite. 
Muir v. Blake, 57 lowa, 662, ~ 

CONSTITUTIONAL LAw— DvE Process oF Law, —The Rhode Island statute 
authorizes the confinement of the insane in State institutions by the parents or 
guardians, etc., on presentment to the superintendent of a certificate ‘* from two practis- 
ing physicians of good standing,” that such person is insane. None of the modes 
provided for procuring discharge can be resorted to as of right in his own behalf 
by the person confined. edd, this statute violates Const. R. I., art. 1, § 10, pro- 
viding that every person shall be at liberty to speak for himself, and no person shall 
be deprived of life, liberty, or property, unless by the judgment of his peers or the law 
of the land. As a legal proceeding in which a person proceeded against, if concluded 
thereby, has not an opportunity of defending himself, is not *‘due process of law,” 
the statute also violates Const. U. S., Amend. XIV. Jn re Gannon, 18 Atl. Rep. 
159 (R. 1.). 





1 19 Wend. 309. 
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CONSTITUTIONAL LAW — TAKING PROPERTY WITHOUT COMPENSATION, — Where 
one lives on farm lands outside of a city, as shown by public or private im- 
provements, though within its corporate limits as defined by the Legislature, and 
beyond the adjacent districts that will be benefited by its municipal expenditures, 
an act of the Legislature subjecting his property to taxation for corporate 
purposes of the city is in violation of Const. U. S., Amend. V., providing that 
private property shall not ‘‘be taken for public use without just compensation.” 
Territory v. Daniels, 22 Pac. Rep. 159 (Utah). 


CONTRACTS — ILLEGALITY — WAGERING ConTRACTs. — A contract between brokers 
and their principal was that they should make purchases and sales for 
his account on the Board of Trade, but that in accordance with the usages of the 
Board, they should procure these to be set off against each other, the principal to 
receive and deliver no merchandfse, but only to pay or receive the differences 
between purchase and selling prices. An action was brought for commissions, 
Held, that, although the contracts made on the Board of Trade by the plaintiffs 
were legal, yet the special agreement between the plaintiffs and defendant was a 
wagering contract, and as such, not only void, but illegal, and that plaintiffs could 
not recover commissions due or money paid in pursuance thereof. Harvey et 
alv. Merrill et al., 22 N, E. Rep. 49 (Mass, ). 

The above decision goes but a step further in following the American inter- 
pretation of provisions against wagering contracts in general, and ‘“‘dealing” in 
“options” and “futures” in particular. Their uniform tendency has been 
towards a rigid enforcement of both the spirit and letter of the law. Mr. 
Justice Harlan, in delivering the opinion of the Supreme Court, in Emery v. 
‘Femison, 131 U. S., 336, expressly affirms the doctrine propounded by that court 
in /rwin v. Williar, 110 U. S. 499, to the effect that “all such contracts are 
held to be illegal and void as against public policy,” The broker in such cases 
is regarded as “‘ particeps criminis,” being “ privy to the unlawful designs of the 
parties.” The authority most often cited in recent American cases is a passage 
in Benjamin on Sales, § 542 (Bennett’s notes, 1888); viz., ‘‘the whole transaction 
constitutes nothing more thana wager, and is null and void under the statute.” 
The statute referred to is 8 and 9g Vict. c. 109, § 18. The “Law Quarterly 
Review,” for July, 1889, calls attention to the line of decisions in the English 
courts interpreting this same statute, It is interesting to the student of judicial 
legislation to note how widely they diverge in their practical effects from the 
decisions in our own courts. 

The latest case is Cohen v. Kittel, 22 Q. B. D. 680; it places the limit to which 
the English courts consent to go, and refuses to allow a principal to recover 
from a broker the amount of profits lost through the broker’s failure to make 
certain bets. But Read v. Anderson, 13 Q. B. D. 779, decides that if the agent 
has made bets on certain horses for his principal, but in his own name, and by 
the rules of his association, will be ruined in his professional prospects unless 
those bets are paid, he has a right to pay the bets at the expense of his 
principal. Bridges v. Savage, 15 Q. B. D. 363, makes the agent liable 
to pay over to his principal winnings made on bets for that principal, 
It goes on the ground that wagering contracts are not illegal,—they are 
merely void, The trade of a “betting agent” is mot unlawful. Perhaps 
the leading case, however, is 7hatcher v. Hardy, 4 Q. B. D. 693, where the 
facts were substantially the same as those above stated in Harvey v. Merrill. 
The court allowed the broker to recover his commissions, and Bramwell, J., 
in concurring on appeal, says apropos of the argument concerning public policy : 
“T am not sure that it is a disadvantage that there should be a market where 
speculation may go on, for it is owing to a market of that kind that we now have 
so many railways, and other useful undertakings.” The inquiry of the ‘*Law 
Quarterly Review” seems quite pertinent: ‘Have not the courts unintentionally 
nullified the effect of 8 and g Vict. c. 109, § 18?” 

CoNTRACTS — PARTIES — RIGHT OF BENEFICIARY TO SUE.—In an action by 
an administratrix on a promissory note, the defendant’ offered to prove as a 
defence, that before the note matured the plaintiff’s intestate had, upon a good 
consideration, promised defendant’s father never to sue the defendant upon 
the note. He/d, that such a promise was no defence to the action. As the 
defendant was merely the beneficiary of the contract, he could not have sued 
upon it, and he cannot therefore use it as a defence. The fact that the promise 
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was made to the defendant’s father is immaterial. J/arston v. Bigelow, 22 N. E. 
Rep. 71 (Mass.). 

This case emphasizes and extends the rules of Lachange Bank v. Rice, 107 
Mass. 37, limiting the right of a beneficiary to sue on a contract. Formerly it 
was laid down broadly in Massachusetts that the beneficiary had such a right, 
relying upon early English cases which have since been overruled, elton v. 
Dickinson, 10 Mass. 287; Brewer v. Dyer, 7 Cush. 337. In Mellen v. Whipple, 
1 Gray, 317, the right was denied as a general rule; but three exceptions were 
made in order to reconcile previous cases,—viz., in certain cases where the 
equitable action for money had and received would lie; in cases where promises 
have been made to a father or uncle of the plaintiff for his benefit; and in 
cases like Brewer v, Dyer, ubi supra, where an assignee of a lease had 
promised his assignor, in writing, to pay the rent to the lessor. The last two of 
these exceptions were questioned in Exchange Bank v. Rice; the second is by 
this case declared not to be law; and the only Massachusetts case upon which 
it rests, Felton v. Dickinson, ubi supra, is distinguished. The case is in line 
with that of Twedle v. Atkinson, 1 B. & S. 393, and by it the Massachusetts 
law seems to be brought into substantial accord with the English; for the 
third exception, made by the case of Brewer v. Dyer, ubi supra, cannot be re- 
garded as of much authority, since the criticism of it by Gray, J., in Exchange 
Bank v. Rice, 107 Mass. 37, at p. 43. 


CONTRACTS — TELEGRAPH. — One who makes a contract by telegraph does 
not constitute the company his agent, and is not bound by mistakes in transmis- 
sion. Pepperv. W. U. Tel. Co. 11 S. W. Rep. 783 (Tenn.). 

This case seems to be right in its results. A telegraph company is not a general 
agent of the sender, for it is authorized to deliver a certain message only, It may 
be called a special agent. If it delivers a different message from that authorized, 
it has exceeded its authority. The receiver knows the scope of the company’s 
business, and he cannot hold the sender liable, on the ground that he has held the 
company out as possessing any greater authority. Gray on Telegraph, §§ 104, 
105. English cases accord. Henkelv, Pope, L. R. 6 Ex. 7 

American cases are contra. W. U. Tel. Co. v. Shotter, 71 Ga. 760; M. Y. & 
W. Pr. Tel. Co. v. Dryburg, 35 Pa. St. 298; and cases in Gray on Telegraph, 
§ 104, n. 3. 

CRIMINAL LAW — ESCAPE PENDING APPEAL.— Where one convicted of mur- 
der escapes from jail, pending appeal, and fails to comply with an order of the 
court to surrender himself to abide the result of the judgment of the appellate 
court, the appeal will be dismissed. State v. Carter, 11 S. W. Rep. 979 (Mo.). 

This is in accordance with the general view in this country, as see cases cited 
in note to Wharton, Crim. Pl. (ninth ed.), § 774. 


Equity JURISDICTION — HUSBAND AND WIFE — SUIT FOR SUPPORT, — Where a 
husband sends away his wife, and refuses to permit her to return, in a suit by 
the wife, without reference to whether it is for a divorce or not, a court of equity 
has power to compel a husband to perform his legal duty to support his wife 
and children, Zarlev. Zarie, 43N. W. Rep, 118 (Neb.). 


EVIDENCE — PRESUMPTION, — Where a freed negress, more than fifty years 
old, bought up her own daughter, it is presumed that the daughter was given 
her freedom. Powell v. Conn, 11 S, W. Rep. 814 (Ky.). 


EVIDENCE — Res Gesta,— A statement by the victim, to one whom he called 
to his assistance, that he was robbed and assaulted about half a minute before, 
by men whom he described, is part of the ves geste, and admissible in evidence 
against the alleged murderers, So also are statements made ten minutes later, 
to a friend for whom deceased sent, immediately after the assault. State v. Mur- 
phy, 17 Atl, Rep. 998 (R. 1). 

This is evidently a broader doctrine than that laid down in Bedingfield’s case, 
14 C. C, C. 341, and in line with the general trend of American decisions. Com. 
v. Hackett, 2 Allen, 136. , The admissibility of the declarations to the friend seems 
very questionable, however, though from the facts in the case they might pos- 
sibly have been brought in under the head of “dying declarations,” See Wadldele, 
Adm'r.v. N. Y.C. & H.R. R. Coy 95 N.Y. 274; V. & UL R. Co. v. O'Brien, 119 
U.S. 99. For a valuable discussion of this vexed subject see 15 Am. L, Rev. 78. 


MORTGAGES— POWER OF SALE— LIMITS OF MoRTGAGEE’s DISCRETION, — A 
mortgagee is not a trustee for the mortgagor of his power of sale, and the court 
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has nothing to do with his motives in exercising it; but the court will consider 
whether he exercised reasonable care and prudence to realize a fair price. He 
cannot offer the property to a purchaser for an amount that will cover merely his 
own claim, independently of the value of the property. Colson v. Williams, 61 
L. T. Rep. 71 (Eng.). 

NEGLIGENCE — LETTER-CARRIER — Loss OF REGISTERED LETTER. — A letter- 
carrier, having a registered letter containing $100 for A, delivered it to the clerk 
at the hotel, where A was a guest, the clerk signing a receipt both upon the 
letter-carrier’s book and upon a card to be returned to the sender. The letter 
was placed by the clerk in the letter-box of the hotel, from which it was purloined, 
It being the duty of the letter-carrier to deliver a registered letter only to the 
person to whom it is sent, or upon his written order, the carrier paid A $100, and 
then brought an action against the clerk for the amount so paid out, charging 
him with negligence in not delivering the letter. edd, the clerk is liable, as he 
assumed the bailment voluntarily, and must have known the letter was of more 
than ordinary importance. oslyn et al. v. King, 42 N. W. Rep. 756 (Neb.). 


NUISANCE — REASONABLE USE OF LAND. — The owner of land may cultivate 
it in the usual and reasonable manner, without liability to a lower proprietor 
whose mill-pond is injured by the soil being drained into it by reason of such 
cultivation, Middlesex Co. v. McCue, 21 N, E, Rep. 230 (Mass.). 


Powers — RIGHTS OF DONEE’s CREDITORS. — Devise in trust for H (then in- 
solvent) for life, and at his death, “to whom and in such manner as H shall di- 
rect.” H appointed to his wife. e/d, the estate was not subject to the claims 
of those who were creditors of H before the creation of the power. Wales, Adm’r, 
et al. v. Bowdish, Ex’r, et al., 17 Atl. Rep. 1000 (Vt.). 

The case arrives at this conclusion after a full consideration of the authorities, 
although recognizing that the result is opposed to the mass of the decisions, 
For the contrary view see Leake’s Dig. of the Law of Prop. in Land, pp. 426-7, 
and cases there cited. 


REAL Property — FIXTURES. — Rails of a tramway used only for temporary pur- 
poses are not fixtures. De Laine v, Alderman, 9 S. E. Rep, 950 (S. C.). 


REAL PROPERTY — PARTY WALLS — RIGHTS OF OWNERS, — The party wall be- 
tween the houses of the plaintiff and defendant was built by the owner of both 
estates and conveyed as the partition wall between the houses. There was no 
express grant, or agreement, or statute defining or limiting the rights of the par- 
ties. The defendant, in altering his house, made a considerable addition to the 
height of the wall, and the plaintiff brought his bill in equity to compel the re- 
moval of so much of the addition as was upon his side of the division line. edd, 
that the defendant had a right to make additions to the wall, provided that he did 
so without injury to the original wall, and that the bill must therefore be dis. 
missed. Lverettv. Edwards, 22 N. E. Rep, §2 (Mass.). 

This case is valuable for the discussion which it contains as to the rights of a 
joint owner of a party wall when they are not defined by a special agreement. 
The opinion calls attention to the inconsistencies entailed by treating such an 
owner as a tenant in common, according to the English view, Watson v. Gray, 
L. R. 14 Ch. D. 192, or as a tenant in severalty of the half upon his own land, 
with an easement in the other half, according to the New York view, Partridge 
v. Gilbert, 15 N. Y. 601. The court, by W. Allen, J., proceeds to give its own 
solution of the problem, as follows: “The estate which the owners have in it is 
an estate in a party wall, and the rights of the owners in it are found in their 
presumed intention in the mutual grant of a party wall, rather than by classify- 
ing it with other estates, and deducing its qualities from the name given to it. 
In effect each owner acquires the right to build one-half of his wall upon his 
neighbor’s land, and each contributing his portion of the expenses has a right to 
an equal benefit in the wall so built. The wall is a substitute to each for a sep- 
arate wall, and there can be no implied limitation of his right to use it as he 
would use his several wall, except that he shall not impair its value to his neigh- 
bor,”? An “estate in a party wall” is not mentioned in Littleton, but the recog- 
nition of its true nature seems to be an eminently sensible way of meeting the 
difficulties of the question. 


TRUSTS — CHARITIES. — Property was devised to a lodge of Odd Fellows “for 
the benefit of the widows and orphans.” The lodge was holding all the prop- 
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erty that its charter allowed. e/d, that the charity was sufficiently definite for 
the State to enforce, and that the failure of the trustee to act would not cause the 
property to revert to the heirs. Moreover, the capacity of the corporation could 
not be questioned by the heirs, but only by writ of guo warranto, Heiskell v. 
Chickasaw Lodge, 11 S. W. Rep. 825 (Tenn.). - 

In England, when property is devised for indefinite charities, and no trustee 
is appointed, or those appointed cannot act, the king, as parems patria, will 
direct the application of the fund as he thinks best. This prerogative is exer- 
cised by the chancellor under the sign-manual of the king. The power also 
extends to those cases where the charity is illegal or cannot be carried out. In 
the United States there is no one to exercise this prerogative, unless, as in 
Pennsylvania, the Legislature confers it by statute. Perry on Trusts (3d ed.), 
§§ 718, 721; Kent’s Commentaries, vol. ii, (12th ed.), p. 508, n. 1; Fackson v. 
fhillips, 14 Allen, 539. It is held’ in many States in this country, that, in place 
of this prerogative power, the courts of equity, as such, are bound to carry out 
the testator’s intention as nearly as possible, and where the particular charity 
has failed, will substitute another charity of the same nature. This power does 
not cover indefinite charities, which revert to the heirs. 

WILLs — TESTAMENTARY CAPACITY — BURDEN OF PRooF. — The presumption 
of the law is in favor of testamentary capacity, and the burden of proof is on 
those who assert the contrary. M/cCoon v. Allen, 17 Atl. Rep. 820 (N. J.). 

This seems to be an instance of confounding the “burden of proof’? with the 
“burden of going forward with evidence.” According to the accepted doctrine 
the burden of proving testamentary capacity, z.¢,, that the will was made by a 
testator of sound and disposing mind, was on those setting up the will, though 
after a prima facie case had been made out in their favor it might become neces- 
sary for the other side to go forward with evidence of testamentary incapacity or 
be defeated. , Sutton v. Saddler, 3 C. B. N. 8.87; Barnes v. Barnes, 66 Me. 286. 
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A TREATISE ON THE Law or CONVEYANCING. By W. B. Martin- 
dale, second edition by Lyne S. Metcalfe, Jr. St. Louis: Central Law 
Journal Co. 

For the student who desires a thorough knowledge of the foundation 
principles of the subject of conveyancing, this book is too closely con- 
fined to modern American practice. Those old statutes of De Donis, 
Quia Emptores, and especially the Statutes of Uses and Enrolments, 
receive but the merest mention. Considering how little is said of 
either future estates or the Statute of Uses, it seems a pity to leave the 
reader in the least doubt whether a ‘freehold may be limited zz futuro 
by bargain and sale.” (63, note 1.) 

For the actual conveyancer, the subject is not treated enough in detail. 
Deeds, leases, mortgages, and wills are all included in the 600 pages 
of reading-matter. One would think that seals might be treated ex- 
haustively, even if some less relevant matter should be omitted. On 
examination we find that New York alone is charged with refusing to 
recognize a printed seal, whereas Massachusetts has done the same. 
The subject of stamps is not even mentioned, nor is a single form given. 

Still the book is of convenient size, and is splendidly indexed. To 
the readers who desire a general knowledge of settled principles the 
book is valuable. This class probably calls for the second edition. 

The alterations of the text in the second edition are not numerous, 
but the number of cases cited is somewhat increased. C. H. 





